6:30 p.m.

7:30 p.m.

FINAL AGENDA FOR THE COUNCIL MEETING
CITY OF PORTAGE
November 16, 2010

Special Meeting for a presentation concerning an upgrade to the city website.

Call to Order.

Invocation: Pastor Paul Naumann of the St. Michael Lutheran Church.

Pledge of Allegiance.

Roll Call.

Proclamations:

A

B.

Approval of the Regular Meeting Minutes of November 2, 2010.
Approval of Consent Agenda Motions.

Communication from the City Manager recommending that City Council approve the Accounts Payable Register
of November 16, 2010, as presented.

Public Hearings:

Petitions and Statements of Citizens.

Reports from the Administration:

1. Communication from the City Manager recommending that City Council refer the revised Home Occupation
Ordinance recommended by the City Council Neighborhood Revitalization and Engagement Ad Hoc

Committee, to the Planning Commission to initiate the amendment process to the Zoning Code.

2. Presentation and report from Police Chief Richard White regarding Portage Police Department cooperative
and collaborative law enforcement activities and efforts.

3. Communication from the City Manager regarding the 2010 annual Holiday Tree Lighting/Traditional Holiday
Celebration — Information Only.

4. Communication from the City Manager regarding the October 2010 Summary Environmental Activity Report
— Information Only.

5. Department Monthly Reports.
Communications:
Unfinished Business:

1. Communication from the City Manager recommending that City Council adopt the Resolution granting the
Easement and Right-of-Way Agreement for Ingress and Egress and License Agreement To L ocate Personal
Property in City Right-of-Way to Duke Barrington Limited Dividend Housing Association Limited
Partnership.

Minutes of Boards and Commissions Meetings:

Portage Park Board of October 6, 2010.

Portage Human Services Board of October 7, 2010.
Portage Zoning Board of Appeals of October 11, 2010.
Portage Environmental Board of October 13, 2010.
Portage Planning Commission of October 21, 2010.

agrwdE

Ad Hoc Committee Reports:
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K. New Business:

L. Bid Tabulations:

* 1. Communication from the City Manager recommending that City Council:
a. award a two-year contract renewal to Safety National Casualty Corporation, the low bidder, for workers’
compensation excess insurance coverage for an annual fee of $39,567 plus payroll adjustments;
b. approve a two-year contract renewal with Eagle Claims Management for workers’ compensation third
party administration for an annual fee of $10,268;
and authorize the City Manager to execute all documents related to these contract renewals on behalf of the
city.

* 2. Communication from the City Manager recommending that City Council award a contract for a water and
wastewater Utility Rate Study to Utility Financial Solutions, LLC, at a cost not to exceed $35,500 and
authorize the City Manager to execute all documents on behalf of the city.

* 3. Communication from the City Manager recommending that City Council award a contract to Hurley &
Stewart, LLC, with the low cost proposal for engineering services related to the 2011 Storm Drainage
Improvements and Barberry Avenue Sanitary Sewer Rehabilitation in the amount of $33,000 and authorize the
City Manager to execute all documents on behalf of the city.

M. Other City Matters:
1. Statements of Citizens.
2. From City Council and City Manager.

* 3. Reminder of Meetings:

Wednesday, November 17, 2:30 p.m., Senior Citizen Advisory Board, Portage Senior Center.
Thursday, November 18, 7:00 p.m., Library Board, Portage District Library.

Thursday, November 18, 7:00 p.m., Planning Commission, City Council Chambers.

Monday, November 29, 6:30 p.m., Youth Advisory Committee, City Hall Room #1.
Wednesday, December 1, 8:15 a.m., Historic District Commission, City Hall Room #2.
Wednesday, December 1, 6:30 p.m., Park Board, Stuart Manor, Celery Flats.

Thursday, December 2, 6:30 p.m., Human Services Board, City Hall Room #1.

Thursday, December 2, 7:00 p.m., Planning Commission, City Council Chambers.

S@ o o0 oW

N. Materials Transmitted.

Adjournment.



CITY COUNCIL
MEETING SUMMARY

November 2, 2010

CHECK REGISTER

+ Approved the Check Register of November 2, 2010, as presented.

REPORT FROM THE ADMINISTRATION

¢ Established the 2011 Schedule of Regular City Council Meetings.
COMMUNICATION

¢ Accepted the correspondence from Human Services Board Member Amy Tuley, reappointed William Lenehan to a one year
term ending October 1, 2011, and directed the Human Services Board to look at the representation matter with the intent to
provide a transition to give the representative on the Metro Transit ADA Local Advisory Committee a full year to plan for
and identify who will be transitioning and with the intent that it would be someone who is serving on the Human Services

Board.

BID TABULATION
¢ Awarded a contract to VarTec, LLC, in the amount not to exceed $36,420 for the installation of software and hardware
upgrades to the transcription capabilities of the Portage Police Department Records Division and Patrol Division, and
authorized the City Manager to execute all related documents.

STATEMENTS OF CITY COUNCIL

¢ Council expressed frustration over the many political ads that ran throughout this election season, thanked the volunteers
and gave a sigh of relief that the election was over.

¢ Mayor Strazdas congratulated Councilmember Reid for her recent appointment as Vice President of the Kalamazoo Council
of Governments (COG) and thanked the candidates for availing themselves to public service.

ek ok ok o o Ak ok ok ok

COMPLETE MINUTES OF EACH CITY COUNCIL MEETING ARE AVAILABLE ON THE CITY WEBSITE AT
PORTAGEMILGOYV, IN CITY HALL AND IN THE DISTRICT LIBRARY. MINUTES OF CITY BOARDS AND
COMMISSIONS ARE AVAILABLE ON REQUEST FROM VARIOUS DEPARTMENTS.
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CITY COUNCIL MEETING MINUTES FROM NOVEMBER 2, 2010
The Regular Meeting was called to order by Mayor Strazdas at 7:30 p.m.

At the request of Mayor Strazdas, Pastor Daniel Teerman of The Bridge in Portage gave the
invocation and the City Council and the audience recited the Pledge of Allegiance.

The City Clerk called the roll with the following members present: Councilmembers Elizabeth A.
Campbell, Margaret E. O’Brien, Patricia M. Randall, Claudette S. Reid and Terry R. Urban, Mayor Pro
Tem Edward J. Sackley and Mayor Peter J. Strazdas. Also in attendance were City Manager Maurice S.
Evans, City Attorney Randall Brown and City Clerk James R. Hudson.

APPROVAL OF MINUTES: Motion by O’Brien, seconded by Reid, to approve the October 19,
2010 Regular Meeting Minutes as presented. Upon a voice vote, motion carried 7 to 0.

* CONSENT AGENDA: Mayor Strazdas asked Councilmember Campbell to read the Consent
Agenda. Motion by Urban, seconded by Campbell, to approve the Consent Agenda motions as
presented. Upon a roll call vote, motion carried 7 to 0.

*  APPROVAL OF ACCOUNTS PAYABLE REGISTER OF NOVEMBER 2, 2010: Motion by
Urban, seconded by Campbell, to approve the Accounts Payable Register of November 2, 2010. Upon a
roll call vote, motion carried 7 to 0.

REPORT FROM THE ADMINISTRATION:

* 2011 CITY COUNCIL MEETING SCHEDULE: Motion by Urban, seconded by Campbell,
to establish the 2011 Schedule of Regular City Council Meetings. Upon a roll call vote, motion carried
7 to 0.

COMMUNICATION:

REPRESENTATIVE TO METRO TRANSIT ADA LOCAL ADVISORY
COMMITTEE: Mayor Strazdas asked if anyone had any questions of clarification and
Councilmember O’Brien asked if discussion by the Council Advisory Committee that oversees the
Council Committees would be appropriate. When Mayor Strazdas deferred to Councilmember Reid, she
indicated that it would be an option to consider. Councilmember Reid further explained that she is the
official representative from the City of Portage, that Bill Lenchan was unable to attend the meeting, is
the Vice Chair of the Committee and is still interested in serving as the representative on the Metro
Transit ADA Local Advisory Committee. She also indicated that she discusses the activities of the
Metro Transit ADA Local Advisory Committee with him a couple of times a year and Mr. Lenehan
expressed his intent to attend each Human Services Board Meeting and provide a report.

In response to Councilmember O’Brien, Councilmember Reid indicated that the City of
Portage can send anyone as a representative and Mr. Lenehan served because the Human Services Board
reviews transportation issues and the Metro Transit ADA Local Advisory Committee has no authority —
they can not vote for funding or set policy — and Mr. Lenehan provides a direct connection for the city
with the Metro Transit ADA Local Advisory Committee through the Human Services Board.

Mayor Pro Tem Sackley indicated that the situation is awkward for City Council, the Human
Services Board and for Mr. Lenehan. He pointed out that his term was limited because of Council
Policy; that he is the only representative the city has had on this committee; that what was done in 2003
doesn’t appear to be reflected in Council Policy because it has nothing to do with appointment to citizen
advisory boards, only that it was the path used in 2003 as the source of that appointment; and, the letter
from former Human Services Board Chair Amy Tuley reads that at the time of Mr. Lenehan’s request,



DRAFT

she was Chair of the Board, but because she is no longer the Chair, she is speaking as an individual who
is not a member of the Human Services Board, so it is possible that the Board has not taken this matter
up for discussion as it seemed logical to them that Mr. Lenehan would continue to serve. He then
offered two options by saying that City Council could reappoint Mr. Lenehan to the Human Services
Board where there is an opening, or do what was done in 2003 and appoint someone who is interested in
serving Metro Transit ADA Local Advisory Committee from the Human Services Board, if the criteria
at that time was that they be on the Human Services Board. He spoke in support of Mr. Lenehan owing
to the fact that he served on the Human Services Board for ten years and is interested in continuing to
serve on the Metro Transit ADA Local Advisory Committee.

In answer to Councilmember O’Brien, Councilmember Reid indicated that appointment of a
City Council Representative on the Metro Transit ADA Local Advisory Committee would be considered
Friday, November 12 beginning at 12:00 noon and Saturday November 13, beginning at 8:00 a.m.,
Special Meeting of the City Council for the purposes of discussion of goals and objectives, at the
Gilmore House on the campus of Western Michigan University, Kalamazoo. Councilmember Reid
asked that City Council not take action and ask the Human Services Board to review this whole issue
and provide a recommendation.

Discussion followed regarding an end date for Mr. Lenehan’s serving on the Metro Transit
ADA Local Advisory Committee. Councilmember Urban expressed his respect for Mr. Lenehan and
appreciation for his service, but indicated that it is appropriate to have a Human Services Board Member
as Representative on the Metro Transit ADA Local Advisory Committee. He offered that City Council
could waive their policy and have him serve as Representative on the Metro Transit ADA Local
Advisory Committee, but he preferred to have the Human Services Board provide a recommendation.
Discussion followed.

Motion by Sackley, seconded by O’Brien, to accept the correspondence from Human Services
Board Member Amy Tuley and reappoint William Lenehan to a one year term ending October 1, 2011.
Councilmember Reid offered the following amendment to the motion: to direct the Human Services
Board to look at the issue with the intent to provide a transition to give the representative on the Metro
Transit ADA Local Advisory Committee a full year to plan for and identify who will be transitioning and
with the intent that it would be someone who is serving on the Human Services Board. Mayor Pro Tem
Sackley and Councilmember O’Brien concurred with the amendment to the motion. Discussion
followed. Upon a roll call vote, motion carried 7 to 0.

* MINUTES OF BOARDS AND COMMISSIONS: City Council received the minutes for the
following boards and commissions:

Portage Environmental Board of September 8, 2010.

Portage Senior Citizen Advisory Board of September 15, 2010.

Portage Zoning Board of Appeals of September 20, 2010.

Portage Board of Education Special and Regular Business Meeting of September 27, Policy
Governance Session of October 4 and Special Meeting and Committee of the Whole Work
Session of October 11, 2010.

Portage Planning Commission of October 7, 2010.

BID TABULATION:

* PURCHASE OF DIGITAL RECORDING AND TRANSCRIPTION SOFTWARE AND
HARDWARE: Motion by Urban, seconded by Campbell, to award a contract to VarTec, LLC, in the
amount not to exceed $36,420 for the installation of software and hardware upgrades to the transcription
capabilities of the Portage Police Department Records Division and Patrol Division, and authorize the
City Manager to execute all related documents. Upon a roll call vote, motion carried 7 to 0.

Page 2 November 2, 2010
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STATEMENTS OF CITY COUNCIL: Council expressed frustration over the many
political ads that ran throughout this election season, thanked the volunteers and gave a sigh of relief that
the election was over.

Mayor Strazdas congratulated Councilmember Reid for her recent appointment as Vice
President of the Kalamazoo Council of Governments (COG) and thanked the candidates for availing
themselves to public service.

OTHER CITY MATTERS:

ADJOURNMENT: Mayor Strazdas adjourned the meeting at 7:59 p.m.

James R. Hudson, City Clerk

*Indicates items included on the Consent Agenda.

Page 3 November 2, 2010



CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor and City Council @ DATE: November 8, 2010

FROM: Maurice S. Evans, City Manager
SUBJECT: Accounts Payable Register

ACTION RECOMMENDED: That City Council approve the Accounts Payable Register of
November 16, 2010 as presented.

Attached please find the Accounts Payable Register for the period October 24, 2010 through
November 6, 2010, which is recommended for approval.

c¢: Daniel S. Foecking, Finance Director
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CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor and City Council DATE: November 5, 2010

FROM: Maurice S. Evans, City Manager ( @"

SUBJECT: Home-based Businesses Ordinance

ACTION RECOMMENDED: That City Council refer the revised Home Occupation Ordinance
recommended by the City Council Neighborhood Revitalization and
Engagement Ad Hoc Committee, to the Planning Commission to initiate
the amendment process to the Zoning Code.

During the City Council meeting of March 9, 2010, the Council did not approve an amendment to the
Zoning Code involving home-based businesses and instead referred the matter to the Neighborhood
Revitalization and Engagement Ad Hoc Committee. Since that time, the Neighborhood Revitalization
and Engagement Committee, City Administration and the City Attorney have met on several occasions to
consider the home-based businesses ordinance. The City Administration, with the assistance of the City
Attorney, developed revisions to the proposed ordinance language previously considered by City Council.

The Neighborhood Revitalization and Engagement Ad Hoc Committee met on Thursday, November 4,
2010 to discuss the revisions to the proposed ordinance and recommend that the ordinance language be
referred by City Council to the Planning Commission for consideration. Attached for City Council
information and review is the revised ordinance amendment language as prepared by the City Attorney.

It is recommended that City Council refer the revised ordinance language to the Planning Commission to
initiate the amendment process to the Zoning Code.

Attachments: Proposed ordinance amendment



[CITY COUNCIL REVIEW VERSION
NOT FOR PUBLICATION]

ORDINANCE TO AMEND THE CODE OF ORDINANCES
OF THE CITY OF PORTAGE, MICHIGAN

BY AMENDING SECTION 42-112 and 42-129 OF CHAPTER 42,
LAND DEVELOPMENT REGULATIONS

THE CITY OF PORTAGE ORDAINS:

That Section 42-112 and 42-129 of Chapter 42, Land Development Regulations, are hereby
amended as follows:

Section 42-112. Definitions.

Home occupation: A home based activity or service conducted on a zoning lot used
for residential purposes by an occupant(s) as a subordinate and accessory use
involving the sale or exchange of services. Home occupations may include, but are
not limited to: administrative offices, photographic studios, personal service
establishments, and instruction in outdoor recreational activities. The sale of
products and goods is permitted only if incidental to the services of the home
occupation or involve the sale of fruits, vegetables or flowers grown on site pursuant
to the Michigan Right to Farm Act, Act 93 of 1981, as amended. Instruction in a craft
or fine art within the dwelling unit pursuant to MCLA 125.3204 is permitted as a home
occupation. For purposes of this section, family day care homes shall not be
considered a home occupation. Two types of home occupations are hereby
established and permitted pursuant to the terms of this section as follows:

(1) Passive home occupations: Home occupations of low intensity which satisfy
the specific conditions and requirements for passive home occupations
provided in Section 42-129.A.

(2) Active home occupations: Active home occupations are more intensive than

passive home occupations and do not meet one or more of the requirements in
Section 42-129.A. Specific conditions and requirements for active home
occupations are provided in Section 42-129.B.




Section 42-129. Home occupations.

A. A passive home occupation on a zoning lot conducted by the occupant that meets
the following standards is allowed as an accessory use with no permit being
required.

1.

2
3.
4

10.

The occupation is conducted as a subordinate use by a member of the
family occupying the dwelling unit.

. The occupation is conducted wholly within the dwelling unit.

No person outside the family is employed in the home occupation.

Not more than 25 percent of the total floor area of any one floor of the
dwelling unit, or 25 percent of the basement, is used for the home
occupation.

The home occupation does not require interior or exterior alterations or the
use of mechanical or electronic equipment not customarily used in a
dwelling unit.

No sign identifies the home occupation. The use of window displays are
not permitted.

The home occupation does not produce or generate, in any way, noise,
odor, dust, fumes, smoke, glare or comparable nuisances which would
cause negative effects on surrounding property. No passive home
occupation shall be permitted to use, store or produce any hazardous
materials in excess of quantities permitted in residential structures.

The home occupation does not generate pedestrian or vehicular traffic
beyond that normally generated by a dwelling unit.

There shall be no other vehicular parking other than the off-street parking
facilities normally required for the residential use.

The use or storage of any materials or equipment which is incidental to the
services of the home occupation is permitted only within the enclosed
sections of the one-family dwelling unit. The home occupation or any part
thereof shall not be conducted in any attached or detached accessory
building or structure.



B. An active home occupation on a zoning lot where there is a one-family residential
dwelling unit may be conducted by the occupant if approved by the Planning
Commission after a public hearing in accordance with the requirements of Section
103 of the Michigan Zoning Enabling Act, MCLA 125.3101, et. seq., and finding that
the application of the occupant meets the following standards:

1.

No more than one person other than the full-time occupant(s) of the one-
family dwelling unit shall be engaged in the conduct of the active home
occupation on the zoning lot. The home occupation is personal to the full-
time occupant engaged in the conduct of the active home occupation and
is not transferrable without Planning Commission approval.

Not more than 25 percent of the total floor area of any one floor of the one-
family dwelling unit, or 25 percent of any basement, and provided that no
more than 400 square feet of the dwelling unit is occupied by the active
home occupation. The planning commission may allow an increase in the
floor area of the existing dwelling unit to be used for the home occupation
not to exceed a maximum of 50 percent of the floor area of any one floor or
basement of the dwelling unit. The planning commission shall make a
finding that the increase of floor area used for the home occupation does
not adversely impact adjacent residential uses and the increase in floor
area used for the home occupation complies with the standards contained
in Section 29-142(B)(9)(a) through (f) below.

There shall be no alterations or exterior treatments to the zoning lot or
structures on the zoning lot which would, in any way, change its residential
character or appearance. Off-street parking provided for the active home
occupation shall be provided on an improved driveway that fulfills the
requirements of Article 5, Section 24-111, Definitions.

Storage of goods, materials or equipment which is incidental to the
services of the home occupation shall be permitted only within the
enclosed sections of the one-family dwelling unit or within not more than
50 percent of the total floor area of a completely enclosed accessory
building.

The active home occupation, or any part thereof, shall not be conducted in
any attached or detached accessory building or structure nor on any patio,
deck or lawn area, except outdoor areas may be used for instruction in
recreational activities customarily associated with residential uses
including, but not limited to, swimming lessons and tennis lessons. This
section shall not prohibit the growing of fruits, vegetables or flowers nor
any other farm product protected by the Michigan Right to Farm Act, Act 93
of 1981, as amended, in any outside area, provided that the farm product is
grown, raised or produced on the zoning lot occupied by the active home
occupation.

Materials, equipment or goods which are incidental to the active home
occupation shall not be visible from adjacent properties nor shall they be
directly sold or delivered to customers on the premises of the one-family
dwelling, except for the sale of fruits, vegetables and flowers as permitted
in Section 42-129(B)(5).

No freestanding signage is permitted. Non-illuminated wall signage
(maximum of six square feet) identifying the name of the active home
occupation may be affixed to the one-family dwelling unit. Window
displays are not permitted.

The active home occupation shall not produce or generate excessive or
undue noise, odor, dust, fumes, smoke, glare or comparable nuisances
which would cause negative effects on surrounding property. No active



home occupation shall be permitted to use, store or produce any
hazardous materials in excess of quantities permitted in residential
structures.

9. The Planning Commission shall consider whether the use and the expected
conduct of the use associated with the active home occupation application
submitted by the occupant is within an acceptable range of compatibility
appropriate for the surrounding area and does not present undue safety
hazards. In its determination, the Planning Commission shall consider
whether the use and expected conduct of the use specified in the
application by the occupant:

a. Promotes the intent and purpose of this section;

b. Sufficiently mitigates adverse impacts on the surrounding
residential uses of land. The Planning Commission may consider
factors including, but not limited to, the following:

i. The proximity of the surrounding uses to the active home
occupation;

il. The size of the zoning lot, location of driveways, topography,
vegetation, location of structures and other features of the
zoning lot;

iili. The seasonal nature of the active home occupation;

iv. The size and weight of vehicles to be used in the active home
occupation; and

v. The number of trips the vehicle to be used in the home
occupation is expected to make to and from the property;

c. Does not unduly affect the capacities of public services or facilities;

d. Is consistent with the public health, safety and welfare;

e. Is harmonious with and in accordance with the general objectives or
with any specific objective of the comprehensive plan; and

f. Is planned and designed to ensure that the nature and intensity of
the use and the site layout and its relation to the streets giving
access to it, is not hazardous to the area and does not unduly
conflict with normal traffic.

10. The Planning Commission may attach conditions to the application by the
occupant to conduct an active home occupation deemed necessary for the
general welfare, for the protection of individual property rights, to mitigate
any negative impacts on the surrounding residential uses of land including
the number of customers allowed on the zoning lot at any one time, hours
of operation, and similar factors, and any condition allowed by MCLA
125.3504(4) of the Michigan Zoning Enabling Act.

FIRST READING:
SECOND READING:
EFFECTIVE DATE:




CERTIFICATION

STATE OF MICHIGAN )
)SS
COUNTY OF KALAMAZOO )

I, James R. Hudson, do hereby certify that | am the duly appointed and acting City Clerk of the
City of Portage and that the foregoing Ordinance was adopted by the City of Portage on the
day of ,2010.

PREPARED BY:
Randall L. Brown (P34116)

Portage City Attorney Approved as to form
1662 East Centre Avenue Date:

Portage, Mi 49002

(269) 323-8812 City Attorney

Z\Mody\PORTAGEVORD\ZONING\Ord Amendment Sec 42-122 Home Occup Council Version,110810.doc



[PUBLICATION VERSION]

ORDINANCE TO AMEND THE CODE OF ORDINANCES
OF THE CITY OF PORTAGE, MICHIGAN
BY AMENDING SECTION 42-112 and 42-129 OF CHAPTER 42,
LAND DEVELOPMENT REGULATIONS

THE CITY OF PORTAGE ORDAINS:

That Section 42-112 and 42-129 of Chapter 42, Land Development Regulations, are hereby
amended as follows:

Section 42-112. Definitions.

Home occupation: A home based activity or service conducted on a zoning lot used for
residential purposes by an occupant(s) as a subordinate and accessory use involving the
sale or exchange of services. Home occupations may include, but are not limited to:
administrative offices, photographic studios, personal service establishments, and
instruction in outdoor recreational activities. The sale of products and goods is permitted
only if incidental to the services of the home occupation or involve the sale of fruits,
vegetables or flowers grown on site pursuant to the Michigan Right to Farm Act, Act 93 of
1981, as amended. Instruction in a craft or fine art within the dwelling unit pursuant to MCLA
125.3204 is permitted as a home occupation. For purposes of this section, family day care
homes shall not be considered a home occupation. Two types of home occupations are
hereby established and permitted pursuant to the terms of this section as follows:

(1) Passive home occupations: Home occupations of low intensity which satisfy the
specific conditions and requirements for passive home occupations provided in
Section 42-129.A.

(2) Active home occupations: Active home occupations are more intensive than passive
home occupations and do not meet one or more of the requirements in Section 42-
129.A. Specific conditions and requirements for active home occupations are
provided in Section 42-129.B.

Section 42-129. Home occupations.

A. A passive home occupation on a zoning lot conducted by the occupant that meets the
following standards is allowed as an accessory use with no permit being required.

1. The occupation is conducted as a subordinate use by a member of the family
occupying the dwelling unit.

2. The occupation is conducted wholly within the dwelling unit.

3. No person outside the family is employed in the home occupation.

4. Not more than 25 percent of the total floor area of any one floor of the dwelling
unit, or 25 percent of the basement, is used for the home occupation.

5. The home occupation does not require interior or exterior alterations or the use of
mechanical or electronic equipment not customarily used in a dwelling unit.

6. No sign identifies the home occupation. The use of window displays are not
permitted.

7. The home occupation does not produce or generate, in any way, noise, odor,
dust, fumes, smoke, glare or comparable nuisances which would cause negative
effects on surrounding property. No passive home occupation shall be permitted



to use, store or produce any hazardous materials in excess of quantities
permitted in residential structures.

8. The home occupation does not generate pedestrian or vehicular traffic beyond

that normally generated by a dwelling unit.

9. There shall be no other vehicular parking other than the off-street parking

facilities normally required for the residential use.

10. The use or storage of any materials or equipment which is incidental to the

services of the home occupation is permitted only within the enclosed sections of
the one-family dwelling unit. The home occupation or any part thereof shall not
be conducted in any attached or detached accessory building or structure.

B. An active home occupation on a zoning lot where there is a one-family residential
dwelling unit may be conducted by the occupant if approved by the Planning
Commission after a public hearing in accordance with the requirements of Section 103 of
the Michigan Zoning Enabling Act, MCLA 125.3101, et. seq., and finding that the
application of the occupant meets the following standards:

1.

No more than one person other than the full-time occupant(s) of the one-family
dwelling unit shall be engaged in the conduct of the active home occupation on
the zoning lot. The home occupation is personal to the full-time occupant
engaged in the conduct of the active home occupation and is not transferrable
without Planning Commission approval.

Not more than 25 percent of the total floor area of any one floor of the one-family
dwelling unit, or 25 percent of any basement, and provided that no more than
400 square feet of the dwelling unit is occupied by the active home occupation.
The planning commission may allow an increase in the floor area of the existing
dwelling unit to be used for the home occupation not to exceed a maximum of 50
percent of the floor area of any one floor or basement of the dwelling unit. The
planning commission shall make a finding that the increase of floor area used for
the home occupation does not adversely impact adjacent residential uses and
the increase in floor area used for the home occupation complies with the
standards contained in Section 29-142(B)(9)(a) through (f) below.

There shall be no alterations or exterior treatments to the zoning lot or structures
on the zoning lot which would, in any way, change its residential character or
appearance. Off-street parking provided for the active home occupation shall be
provided on an improved driveway that fulfills the requirements of Article 5,
Section 24-111, Definitions.

Storage of goods, materials or equipment which is incidental to the services of
the home occupation shall be permitted only within the enclosed sections of the
one-family dwelling unit or within not more than 50 percent of the total floor area
of a completely enclosed accessory building.

The active home occupation, or any part thereof, shall not be conducted in any
attached or detached accessory building or structure nor on any patio, deck or
lawn area, except outdoor areas may be used for instruction in recreational
activities customarily associated with residential uses including, but not limited to,
swimming lessons and tennis lessons. This section shall not prohibit the growing
of fruits, vegetables or flowers nor any other farm product protected by the
Michigan Right to Farm Act, Act 93 of 1981, as amended, in any outside area,
provided that the farm product is grown, raised or produced on the zoning lot
occupied by the active home occupation.

Materials, equipment or goods which are incidental to the active home
occupation shall not be visible from adjacent properties nor shall they be directly
sold or delivered to customers on the premises of the one-family dwelling, except
for the sale of fruits, vegetables and flowers as permitted in Section 42-129(B)(5).



7. No freestanding signage is permitted. Non-illuminated wall signage (maximum of
six square feet) identifying the name of the active home occupation may be
affixed to the one-family dwelling unit. Window displays are not permitted.

8. The active home occupation shall not produce or generate excessive or undue
noise, odor, dust, fumes, smoke, glare or comparable nuisances which would
cause negative effects on surrounding property. No active home occupation
shall be permitted to use, store or produce any hazardous materials in excess of
quantities permitted in residential structures.

9. The Planning Commission shall consider whether the use and the expected
conduct of the use associated with the active home occupation application
submitted by the occupant is within an acceptable range of compatibility
appropriate for the surrounding area and does not present undue safety hazards.
In its determination, the Planning Commission shall consider whether the use
and expected conduct of the use specified in the application by the occupant:

a. Promotes the intent and purpose of this section;

b. Sufficiently mitigates adverse impacts on the surrounding residential uses
of land. The Planning Commission may consider factors including, but not
limited to, the following:

i. The proximity of the surrounding uses to the active home
occupation;

ii. The size of the zoning lot, location of driveways, topography,
vegetation, location of structures and other features of the zoning
lot;

iii. The seasonal nature of the active home occupation;

iv. The size and weight of vehicles to be used in the active home
occupation; and

v. The number of trips the vehicle to be used in the home occupation
is expected to make to and from the property;

c. Does not unduly affect the capacities of public services or facilities;

d. Is consistent with the public health, safety and welfare;

e. Is harmonious with and in accordance with the general objectives or with
any specific objective of the comprehensive plan; and

f. Is planned and designed to ensure that the nature and intensity of the use
and the site layout and its relation to the streets giving access to it, is not
hazardous to the area and does not unduly conflict with normal traffic.

10. The Planning Commission may attach conditions to the application by the
occupant to conduct an active home occupation deemed necessary for the
general welfare, for the protection of individual property rights, to mitigate any
negative impacts on the surrounding residential uses of land including the
number of customers allowed on the zoning lot at any one time, hours of
operation, and similar factors, and any condition allowed by MCLA 125.3504(4)
of the Michigan Zoning Enabling Act.



FIRST READING:
SECOND READING:
EFFECTIVE DATE:

CERTIFICATION

STATE OF MICHIGAN )
)SS
COUNTY OF KALAMAZOO )

I, James R. Hudson, do hereby certify that | am the duly appointed and acting City Clerk of the
City of Portage and that the foregoing Ordinance was adopted by the City of Portage on the

day of , 2010.
PREPARED BY:
Randall L. Brown (P34116)
Portage City Attorney Approved as, to form
1662 East Centre Avenue Date: __¢¢/ ¥/79¢
Portage, Ml 49002 7

(269) 323-8812 City Attorney



CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor & City Council DATE: November 10, 2010

FROM: Maurice S. Evans, City Manager@

SUBJECT: Holiday Tree Lighting/Traditional Holiday Celebration - Information Only

On Saturday, December 4, 2010, beginning at 7:00 p.m., the annual Tree Lighting/Traditional
Holiday Celebration will take place. The evening tree lighting ceremony festivities begin with
Mayor and City Council participation at Point Garden, which is located at the intersection of South
Westnedge Avenue and Library Lane. Following the tree lighting, participants will carol along the
Bicentennial Park Trail to the Celery Flats Historical Area for the Traditional Holiday Celebration.

The Holiday Celebration will feature music and special activities. Refreshments will be provided
at the Hayloft Theatre at the close of the event. This celebration encourages the public to enter into
the spirit of holiday giving by donating to the less fortunate. Collection bins will be located at
Celery Flats to receive donations of new toys, new winter hats, new winter mittens and non-
perishable food items to be distributed to area service organizations.



CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor and City Council DATE: November 8, 2010

FROM: Maurice S. Evans, City Manager@

SUBJECT: October 2010 Summary Environmental Activity Report — Information Only

Attached please find the October 2010 Summary Environmental Activity Report from the
Department of Transportation & Utilities Director, W. Christopher Barnes. New material, or
material of specific interest to City Council is presented in italics.

These items serve to update the Council on environmental affairs.
c: W. Christopher Barnes, Department of Transportation & Utilities

Planning Commission
Portage Environmental Board



CITY OF PORTAGE COMMUNICATION

TO: Maurice S. Evans, City Manager DATE: November 8, 201

FROM: W. Christopher Barnes, Director of Transportation & Utiliti% 0v 092010

SUBJECT: October 2010 Environmental Activity Report — Information Only

In keeping with goals and objectives adopted by the Council emphasizing the need to enhance
environmental quality and protect natural resources, the following information is intended to
keep the Council, Planning Commission and Environmental Board apprised of current
environmental issues.

Important environmental issues being monitored and coordinated by the Administration are
attached. The Summary Environmental Activity Report will continue to be provided on a
monthly basis to the Council, Planning Commission and Environmental Board.
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CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor and City Council DATE: October 13, 2010

FROM: Maurice S. Evans, City Manager @

SUBJECT: Barrington Woods Apartments — Easement and License Agreements

ACTION RECOMMENDED: That City Council adopt the Resolution granting the Easement and Right-
of-Way Agreement for Ingress and Egress and License Agreement To
Locate Personal Property in City Right-of-Way to Duke Barrington
Limited Dividend Housing Association Limited Partnership, place the
Resolution on file with the City Clerk for 28 days and take final action on
November 16, 2010.

On November 17, 2009, City Council granted an access easement for an existing driveway over city-owned
land to the owner of 7432 and 7452 Garden Lane to address a property access issue raised by a lending
institution. During review of the 7432 and 7452 Garden Lane matter, another encroachment involving
improvements associated with the Barrington Woods Apartments, which are owned by Duke Barrington
Limited Dividend Housing Association Limited Partnership (Residential Opportunities, Incorporated), was
identified. The encroachments involve 1) property located at 7451 Garden Lane, which is owned by the City
of Portage and 2) former Garden Lane right-of-way, which was the subject of the easement granted by the
City Council in November 2009. Information regarding each encroachment is explained below and shown
on the accompanying aerial photo vicinity map.

»  Encroachment into city-owned property (7451 Garden Lane). An asphalt driveway that provides a second
means of ingress and egress to the Barrington Woods Apartments was constructed in the mid-1980s over 7451
Garden Lane.

«  Encroachment into the former Garden Lane right-of-way. In December 1983 City Council adopted a
resolution and completed the realignment and extension of Garden Lane between South Westnedge Avenue
and Lovers Lane. The roadway improvements in the former Garden Lane were removed, but the right-of-way
was specifically retained by the City Council for potential future use and for overhead utilities that exist.
Several improvements associated with the Barrington Woods Apartments have been installed and include:
refuse dumpster and concrete pad; screening fence; sidewalk; light pole; and asphalt driveway.

The City Council Ad-Hoc Property Committee met on March 22, 2010, to discuss the subject and
recommended that the City Administration proceed with preparation of the appropriate documents to
formalize city approval to allow the improvements. The City Attorney prepared the accompanying easement
and license agreement and forwarded the documents to Residential Opportunities, Incorporated on May 7,
2010. After several discussions involving the language of the documents, the documents were signed and
returned on September 22, 2010.

The City Attorney has prepared the accompanying Resolution. The City Administration recommends that
the resolution be adopted and the access easement and license agreement be approved. The resolution, if
approved by City Council, will be on file with the City Clerk for 28 days as required by City Charter.
Finalization of the access easement and license agreement can be scheduled for the City Council meeting on
November 16, 2010.

Attachments: Aerial photo vicinity map
Resolution, Easement and License Agreements
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CITY OF PORTAGE, MICHIGAN

RESOLUTION NO. 1 TO GRANT EASEMENT AND LICENSE AGREEMENT

Minutes of a regular meeting of the City Council for the City of Portage, Michigan held on

October 19 2010 at 7:30 p.m. local time at City Hall in the City of Portage, Michigan.

PRESENT:

ABSENT:

Campbell, O'Brien, Randall, Reid, Sackley, Strazdas, Urban

None.

The following resolution was offered by:

COUNCILMEMBER: Sackley and supported by

COUNCILMEMBER: Reid

BE IT RESOLVED that the City of Portage grant an “Easement and Right-of-Way

Agreement for Ingress and Egress” to Duke Barrington Limited Dividend Housing Association

Limited Partnership as described as follows:

A 30 FOOT WIDE EASEMENT FOR INGRESS AND EGRESS IN THE
NORTHWEST QUARTER OF SECTION 15, TOWNSHIP 3 SOUTH, RANGE 11
WEST, CITY OF PORTAGE, KALAMAZOO COUNTY, MICHIGAN, DESCRIBED
AS: COMMENCING AT THE CENTER OF SAID SECTION 15; THENCE SOUTH
89° 54' 40" WEST ON THE EAST AND WEST QUARTER LINE OF SAID SECTION
15 A DISTANCE OF 232.20 FEET TO A POINT WHICH IS 2429.23 FEET NORTH
89° 54' 40" EAST OF THE WEST QUARTER CORNER OF SAID SECTION 15;
THENCE NORTH 00°05'20" WEST PERPENDICULAR TO SAID EAST AND WEST
QUARTER LINE 16.50 FEET TO THE NORTH RIGHT OF WAY LINE OF GARDEN
LANE AND THE POINT OF BEGINNING OF THE EASEMENT HEREIN
DESCRIBED; THENCE SOUTH 89° 54' 40" WEST ON SAID NORTH RIGHT OF
WAY LINE AND 16.5 FEET NORTH OF AND PARALLEL WITH SAID EAST AND
WEST QUARTER LINE 64.40 FEET; THENCE NORTH 58° 01' 55" EAST 25.07
FEET; THENCE NORTH 65° 17' 01" EAST 84.29 FEET; THENCE NORTH 52° 50'
27"EAST 17.25 FEET TO THE SOUTHERLY RIGHT OF WAY LINE OF GARDEN
DRIVE; THENCE SOUTH 58° 25' 50" EAST ON SAID SOUTHERLY RIGHT OF
WAY LINE 32.19 FEET; THENCE SOUTH 52° 50' 27" WEST 32.20 FEET;
THENCE SOUTH 65" 17' 01" WEST 53.89 FEET TO THE POINT OF BEGINNING.

ASSUMED SAID EAST AND WEST QUARTER LINE TO BEAR SOUTH 89° 54' 40"
WEST PER DESCRIPTION OF THE GARDEN LANE RIGHT OF WAY
CONTAINED IN A RESOLUTION OF THE CITY OF PORTAGE CITY COUNCIL
DATED DECEMBER 20, 1983.



EXHIBIT A

CITY OF PORTAGE, MICHIGAN
NOTICE OF PUBLIC HEARING FOR INTENTION TO GRANT EASEMENT
AND LICENSE AGREEMENT
IN THE CITY OF PORTAGE, MICHIGAN

PLEASE TAKE NOTICE, that on the day of , 2010, the City Council of
the City of Portage voted to grant an “Easement and Right-of-Way Agreement for Ingress and
Egress” on City owned property and “License Agreement to Locate Personal Property in City Right-

of-Way" to Duke Barrington Limited Dividend Housing Association Limited Partnership.

PLEASE TAKE FURTHER NOTICE that the resolution authorizing this action and the
“Easement and Right-of-Way Agreement for Ingress and Egress” and “License Agreement to
Locate Personal Property in City Right-of-Way” to be given are on file with the City Clerk and open
for public inspection. Said documents will be so held by the City Clerk for twenty-eight (28) days
after publication of this notice and may be inspected at the Clerk's office during regular working
hours. Any person(s) objecting to this sale should make their objection known to the City Council
within twenty-eight (28) days of the publication of this notice. After said twenty-eight (28) day
period, the Council may take final action and grant said “Easement and Right-of-Way for Ingress

and Egress” and “License Agreement to Locate Personal Property in City Right-of-Way”.

Dated: , 2010

James R. Hudson, City Clerk

Z\Jody\PORTAGE\Real Estate\Resolution to Grant Easement #1 Barrington Woods.101110.wpd



BE IT FURTHER RESOLVED that the City of Portage grant a “License Agreement to
Locate Personal Property” on the unimproved portion of Garden Lane, including two garbage
receptacles, screening fence, concrete sidewalk, 22 foot wide asphalt driveway, light pole and

concrete pad.

BE IT FURTHER RESOLVED that notice, in substantially the form attached as Exhibit A,
be published in a newspaper of general circulation within the City, giving notice of the City's intent
to grant the “Easement and Right-of-Way for Ingress and Egress” and “License Agreement to

Locate Personal Property in City Right-of-Way".

AYES: Councilmember Campbell, O'Brien, Randall, Reid, Sacklev,
Strazdas, Urban

NAYS: Councilmember None.

ABSENT: Councilmember None.

RESOLUTION DECLARED ADOPTED: Seven to Zero (7 to 0) on QOctober 19, 2010

James R. Hudson, City Clerk

CERTIFICATION
STATE OF MICHIGAN )

)
COUNTY OF KALAMAZOOQO )

|, the undersigned, the duly qualified City Clerk of the City of Portage, Kalamazoo County,
Michigan, do hereby certify that the foregoing is a true and complete copy of a resolution adopted
at a regular meeting of the City Council of said City, held on thel 2thday of _October , 2010,
the original of which resolution is on file in my office.

IN WITNESS WHEREOF, | have hereunto affixed my official signature this 20th day of
October , 2010.

Approveﬂ as to Form
Date: _#DLH/F0L0 JAMES R. HUDSON, City Clerk
/Zw@: };L




EASEMENT AND RIGHT-OF-WAY AGREEMENT FOR INGRESS AND EGRESS

This Easement and Right-of-Way Grant is made and entered into this _2»_'_2\_ day of
s;%\bwcf L , 2010 by and between the City of Portage, a Michigan municipal corporation,
organized under the laws of the State of Michigan, with offices at 7900 South Westnedge Avenue,
Portage, Michigan 49002 (hereinafter “Grantor”) and Duke Barrington Limited Dividend Housing
Association Limited Partnership of 1100 South Rose Street, Kalamazoo, Michigan 49007
(hereinafter “Grantee”);

WHEREAS, the Grantor owns one (1) triangular shaped parcel of land addressed as 7451
Garden Lane, Portage, Michigan, which is included in the legal description attached as Exhibit A
(hereinafter “Grantor’s parcel”); and

WHEREAS, the Grantee owns the parcel located 715 Barrington Drive, Portage, Michigan,
commonly known as Barrington Woods Apartments which is legally described in the attached
Exhibit B (hereinafter “Grantee’s parcel’);

WHEREAS, Grantor’s parcel is located between the existing Garden Drive right-of-way and
Grantee’s parcel as illustrated in the drawing attached and incorporated as Exhibit C; and

WHEREAS, one of Grantee’s access points to Garden Drive from Grantee’s parcel is by
use of an improved driveway serving Grantee’s parcel and extend across the Grantor’s parcel; and

WHEREAS, the parties are now desirous of creating an easement and right-of-way over
Grantor's parcel to be used by Grantee for ingress and egress and to establish certain rights and

obligations in connection therewith as more fully set forth herein (the “Easement Agreement”); and



WHEREAS, contemporaneous with the execution of this Easement Agreement, the parties
have entered into a License Agreement to Locate Personal Property in City Right-of-Way permitting
Grantee to locate certain improvements, including a driveway, in the City right-of-way (Unimproved
Garden Lane) which is situated between Grantee’s parcel and Grantor’s parcel.

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties agree as follows:

1. Grantor does hereby convey, grant and release to said Grantee a nonexclusive
easement and right-of-way over that part of Grantor’s parcel which is described below. The area
constituting the Easement (“Easement Area”) is as follows:

A 30 FOOT WIDE EASEMENT FOR INGRESS AND EGRESS IN THE
NORTHWEST QUARTER OF SECTION 15, TOWNSHIP 3 SOUTH, RANGE 11
WEST, CITY OF PORTAGE, KALAMAZOO COUNTY, MICHIGAN, DESCRIBED
AS: COMMENCING AT THE CENTER OF SAID SECTION 15; THENCE SOUTH
89°54'40"WEST ON THE EAST AND WEST QUARTER LINE OF SAID SECTION
15 ADISTANCE OF 232.20 FEET TO A POINT WHICH IS 2429.23 FEET NORTH
89° 54' 40" EAST OF THE WEST QUARTER CORNER OF SAID SECTION 15;
THENCE NORTH 00°05'20" WEST PERPENDICULAR TO SAID EAST ANDWEST
QUARTERLINE 16.50 FEET TO THE NORTH RIGHT OF WAY LINE OF GARDEN
LANE AND THE POINT OF BEGINNING OF THE EASEMENT HEREIN
DESCRIBED; THENCE SOUTH 89° 54' 40" WEST ON SAID NORTH RIGHT OF
WAY LINE AND 16.5 FEET NORTH OF AND PARALLEL WITH SAID EAST AND
WEST QUARTER LINE 64.40 FEET; THENCE NORTH 58° 01' 55" EAST 25.07
FEET; THENCE NORTH 65° 17' 01" EAST 84.29 FEET; THENCE NORTH 52° 50'
27"EAST 17.25 FEET TO THE SOUTHERLY RIGHT OF WAY LINE OF GARDEN
DRIVE; THENCE SOUTH 58° 25' 50" EAST ON SAID SOUTHERLY RIGHT OF
WAY LINE 32.19 FEET; THENCE SOUTH 52° 50' 27" WEST 32.20 FEET;
THENCE SOUTH65° 17' 01" WEST 53.89 FEET TO THE POINT OF BEGINNING.

SUBJECT TO ANY AND ALL EASEMENTS AND RESTRICTIONS OF RECORD,
OR OTHERWISE.

SUBJECT TO ANY FACTS THAT MAY BE DISCLOSED IN A FULL AND
ACCURATE TITLE SEARCH.

ASSUMED SAID EAST AND WEST QUARTER LINE TO BEAR SOUTH 89° 54' 40"
WEST PER DESCRIPTION OF THE GARDEN LANE RIGHT OF WAY
CONTAINED IN A RESOLUTION OF THE CITY OF PORTAGE CITY COUNCIL
DATED DECEMBER 20, 1983.
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See Exhibit C for survey drawing.

2. This Easement Agreement is granted for the sole use, benefit and enjoyment of
Grantee's parcel, and is given for the sole purpose of allowing ingress and egress from the
Grantee’s parcel to the existing Garden Drive right-of-way. There is no intention to grant third party
beneficiary rights by the grant of this Easement Agreement.

3. Grantee’s rights under this Easement Agreement are subject to any improvements
which may be presently located in the Easement Area, and subject further to any prior easements,
licenses, leases, or other interest in the land previously granted by Grantor or its predecessors in
title.

4. Grantee shall not remove, enlarge, diminish, or in any way, alter any existing
improvements which are located in the Easement Area nor shall Grantee erect any structure,
fixture, improvement or obstruction upon the Easement Area without Grantor’'s written consent.
Grantee may place underground utilities, e.g. gas, cable, etc., in the Easement Area provided
Grantor provides written consent for the installation of said utilities.

5. Grantee shall be responsible for any maintenance, repairs or replacement work to
be performed in the Easement Area. Grantee is permitted to remove trees, limbs, branches or
brush as Grantee may deem reasonably necessary to maintain the Easement for its intended use.
Grantee shall maintain the Easement Area in a state of good repair including, but not limited to, the
removal of snow and ice and shall pay all expenses in connection with maintaining a driveway in
the Easement Area.

6. Grantee shall not perform any work in the Easement Area which is of a permanent
nature including, but not limited to, the construction of walls, fences, structures, or the
reconstruction and/or expansion of the existing paved residential driveway without Grantor’s written

consent nor plant any trees or shrubs, or store materials in, on or under the Easement Area without
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Grantor’s written consent. Notwithstanding the above, the Grantee may perform such work in the
Easement Area as is appropriate to maintain the existing pavement in a safe and good condition
without the Grantor’s written consent.

7. After Grantee completes any maintenance or utility work, Grantee shall restore
Grantor's property as nearly as possible to its original condition, including grading and reseeding
of all disturbed lawn areas and replacement of any damaged landscaping.

8. Grantor expressly reserves the right to use and allow others to use the Easement
Area for any purpose including, but not limited to, the construction, operation and maintenance of
electric, gas and other utility facilities, under, over and across the Easement Area. Grantee shall
relocate the existing driveway, any utility or any other improvement in the Easement Area at
Grantor’s request if such relocation is necessary to accommodate construction of future public
utilities and/or right-of-way on Grantor’s land at Grantee’s expense.

9. Grantor shall retain all rights to use Grantor’s property, as well as the Easement
Area which include, but are not limited to, the right to utilize its property for the construction of
roadways, sidewalks, driveways, curbs, gutters, public utilities or any other improvement. In such
case, Grantor may terminate the Easement Agreement pursuant to paragraph 10 below.

10. Grantor may terminate this Easement Agreement within thirty (30) days written
notice upon the occurrence of any of the following:

A. If Grantor believes that Grantee is in violation of any provision of this
Easement Agreement, it shall provide written notice describing the default
to Grantee at the address set forth on the first page of this Easement
Agreement. The Grantee shall have a period of thirty (30) days from receipt
of the notice to cure the default. If Grantee fails to cure the default within
this thirty (30) day time period, then in that event, Grantor may terminate this
Easement Agreement by recording a Termination Notice, a copy of which
shall be provided to Grantee;

B. If the use of the Easement Area as an access for Grantee's parcel to
Garden Drive is abandoned or ceases to be used by Grantee's tenants for
a period of thirty (30) days or longer. If the Grantor believes that the

Easement Area has been abandoned or has ceased to be used by the
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Grantee or Grantee’s tenants for a period of thirty (30) days or more, written
notice will be provided to Grantee of its intent to terminate the Easement
Agreement. If Grantee fails to provide sufficient evidence to Grantor that
the Easement Area has not been abandoned or that is continuing to be used
by Grantee or by Grantee’s tenants, then this Easement Agreement will
terminate; or

If Grantee’s use of the Easement Area under this Easement Agreement is
not compatible with or is inconsistent with the Grantor’s right to utilize
Grantee’s parcel or the Easement Area under paragraph 9 above.

1. The following provisions concern liability, insurance and indemnity:

A

Grantor shall not be liable to Grantee or Grantee's agents, employees,
contractors, invitees, guests, volunteers or tenants, including any guest or
invitee of tenants, (hereinafter collectively referred to as “Grantee’s agents”)
for any personal injury, property damage or loss of life, or property caused
by or arising out of, or in connection with the use of the Easement Area, or
the exercise of any of the rights granted herein.

Grantee shall, at its sole cost and expense, indemnify and hold harmless
Grantor, its agents, officers, boards, employees and contractors,
(hereinafter collectively referred to as “Indemnitees”) from and against any
and all liability, obligation, damages, penalties, claims, liens, costs, charges,
losses and expenses (including, without limitation, reasonable fees and
expenses of attorneys, expert witnesses and consultants) which may be
imposed upon, incurred by, or be asserted against the Indemnitees by
reason of any act or omission of Grantee or Grantee’s agents, resuiting in
personal injury, bodily injury, sickness, disease or death to any person or
damage to or loss of or destruction of tangible or intangible personal
property which may arise out, or be in any way connected, directly or
indirectly, with the use of the Easement Area by Duke or Duke’s tenants,
guests, invitees or agents or the exercise of their rights granted herein.

While this Agreement is in effect, Grantee and its contractors who are
performing work in the Easement Area, shall maintain or cause to maintain
in full force and effect and at Grantee’s sole cost and expense,
comprehensive general liability insurance with minimum limits of One Million
($1,000,000) Dollars as the combined single limit for each occurrence of
bodily injury, personal injury and property damage. The policy shall be
written on an occurrence and not on a claims made basis. The coverage
amount set forth above may be met by a combination of underlying and
umbrella policies so long as in combination the limits equal or exceed those
stated.



D. Grantee shall name Grantor and its respective officers, boards,
commissions, employees, agents and contractors, as their respective
interest may appear as Additional Insured (herein referred to as the
“‘Additional Insured”) on Grantee’s policy of insurance, and give Grantor
thirty (30) days written notice of any modification and/or cancellation.

E. Certificates of insurance for each insurance policy required to be obtained
by Grantee in compliance with this paragraph shall be filed with Grantor ten
(10) days after execution of this Easement and maintained with Grantor
annually during the term of this Easement. Grantee shallimmediately advise
Grantor of any claim or litigation that may result in liability to Grantor.

F. All insurance shall be effected under valid and enforceable policies, insured
by insurers licensed to do business by the State of Michigan which are
satisfactory to Grantor.

G. Grantee agrees to indemnify and save harmless the Grantor, the
Indemnities and Additional Insured from and against the payment of any
deductible, self-insured retention and from the payment of any premium on
any insurance policy (all of which shall be the responsibilities of Grantee)
required to be furnished by this Easement.

12. The Easement hereby granted, and the covenants herein contained, shall run with
the land and shall inure to the benefit of and be binding upon the parties hereto and their respective
heirs, legal representatives, successors and assigns, including all persons or entities owning any
interest in Grantee’s parcel.

13. This Easement Agreement represents the entire agreement between the parties.
It may not be amended, altered or modified unless done so in writing by the entities against whom
enforcement of any waiver, change or modification or discharge is sought.

14. All notices and demands required or permitted under this Easement Agreement shall
be in writing and shall be served personally or by postage prepaid United States first-class, certified
(return receipt requested), or registered mail, addressed to the party at the address indicated on
page 1 hereof or to such other place as may be designated by notice given in accordance with this

section. Notice shall be deemed to have been given on the earlier of (a) the date when received,

or (b) two (2) business days after mailing if mailed in the State of Michigan.



15. Use of the Easement Area by Grantee pursuant to this Easement Agreement shall
comply with all applicable federal, state and local laws.

16. This Easement Agreement shall be governed by and construed in accordance with
the laws of the State of Michigan that are applicable to agreements made and to be performed in
that State.

17. Any waiver of any provision of this Easement Agreement shall not be controlling, nor
shall it prevent or estop such party from thereafter enforcing such provision. The failure of any
party to insist in any one or more instances upon the strict performance of any of the terms of this
Easement Agreement by another party shall not be construed as a waiver or relinquishment for the
future of any such provision, and the same shall continue in full force and effect.

18. No provision in this Easement Agreement is to be interpreted for or against any party
because that party or that party’s legal representative drafted the provision.

19. If any party commences an action against another party as the result of a breach
or alleged breach of this Easement Agreement, the prevailing party shall be entitled to have and
recover from the losing party reasonable attorney fees and costs of suit.

20. Nothing in this Easement Agreement constitutes, nor shall the same be construed,
as a waiver of any governmental immunity provided to the City, its agents, employees and officers
provided for under common law or statute.

21. This Easement Agreement and any originals of exhibits referred to herein may be
executed in any number of duplicate originals or counterparts, each of which (when the original
signatures are affixed) shall be an original but all of which shall constitute one and the same

instrument.
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The undersigned have affixed their signatures this day of

2010.
GRANTOR:
CITY OF PORTAGE, a Michigan
Municipal Corporation
By:
Maurice S. Evans
Its: City Manager
STATE OF MICHIGAN )
) ss
COUNTY OF KALAMAZOO )
On this day of , 2009 before me personally came the above

named Maurice S. Evans to me personally known, who being duly sworn, did for himself say that
he is the City Manager of the municipal corporation named in and who executed the within
instrument and that said instrument was signed on behalf of said corporation by authority of its City
Council; and said Maurice S. Evans acknowledges said instrument to be the free act and deed of
said municipal corporation.

, Notary Public
Kalamazoo County, Michigan
My Commission Expires:
Acting in Kalamazoo County, Michigan

GRANTEE::

DUKE BARRINGTON LIMITED DIVIDEND

HOUSING ASSOCIATION LIMITED

PARTNERSHIP

By: Residential Opportunities
Development, LLC

By: Residential Opportunities, Inc.

Its: Sole Member

~Scott Schrum
Its: Executive Director




STATE OF MICHIGAN )
) ss

COUNTY OF KALAMAZOO )

Onthis 2% day of 93?1’%(’*”/ , 2010 before me personally came the above
named Scott Schrum to me personally known, who being duly sworn, did for himself say that he
is the Executive Director of the limited liability company named in and who executed the within
instrument and that said instrument was signed on behalf of said limited liability company and said
Scott Schrum acknowledges said instrument to be the free act and deed of said limited liability

company. O/@ Wl }%/[7

, Notary Public
\\\““\\‘_“_':;\','""”l/ Kalamazoo County, Michigan
SN G " '
§“\\ & e \OMazs .. /”//,/ My Commission Expires: T“'“I 2:{,7 2el {
§ -5;"3} o o ' ‘;__Acting in Kalamazoo County, Michigan
s0if 9Ly 1ZE
AT Y LS
2 . S OS
PREPARED BY: %, o 97-}}( S RETURN AFTER RECORDING TO:
///// ///STATE O\\\\\\\\\
1] W
Randall L. Brown e Randall L. Brown
City Attorney City Attorney
1662 East Centre Avenue 1662 East Centre Avenue
Portage, Ml 49002 Portage, Ml 49002
Portage, Ml 49024 Phone: (269) 323-8812
Phone: (269) 323-8812 Fax: (269) 323-0055

Fax: (269) 323-0055
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EXHIBIT A

SECTION 15-3-11 BEG AT C 1/4 POST SEC 15, THW 334.31 FT, TH
NWLY 165 FT, TH N 54 DEG E APPROX 745 FT, TH S 52 DEG E 944.16 FT,
TH W TO THE C 1/4 POST AND POB, EXC GARDEN LANE RD ROW. 8.43
AC - WELL SITE & BI-CENTENNIAL PARK;SECTION 15-3-11 BEG 132 FT W
OF N 1/4 POST SEC 15, TH CONT W ALG N LI OF SEC 15656 FT TO ELY
LI NYC RR ROW, TH SWLY ALG SD ROW TO S BANK OF PORTAGE
CREEK, TH NELY ALG SD BANK 298.08 FT, TH E ALG SD BANK 49 FT TO
A POINT, TH S ALG PRIVATE ROW 1179.91 FT, TH SELY 127.87 FT, THS
57 DEG E 450.29 FT, TH N 54 DEG E 637.87 FT, TH N 51 DEG W 196.73 FT,
TH N TO POB. 46.35 AC BI-CENTENNIAL PARK.SEC 15-3-11 BEG AT PT
ON N&S1/4 LI SEC 15 447.5 FT NOF C1/4 POST SD SEC TH S84 DEG 2
MIN W 501 FT TH N 25 DEG 55 MIN W 161.7 FT TH N 57 DEG 11 MIN W
66.156 FT THN 54 DEG 34 MIN E673.4 FT TH SELY 221.28 FT TH S 54 DEG
02 MIN W 240.4 FT TO PL OF BEG. 3.11 AC BI-CENTENNIAL PARK.SEC 15-
3-11BEGATC1/4 POSTSEC 15 THS 495 FTTHE 1320 FT THN 188.2 FT
TH NWLY 528.56 FT TH W 927.69 FT TO PL OF BEG. 11.87 AC - WELL
SITE.



EXHIBIT B

Parcel A:

A Part of Lot 328 in the plat of “Lakewood Homesites”, in Section 15, Town 3 South, Range 11 West, City of Portage,
Kalamazoo County, Michigan, being more particularly described as follows: Commencing at the Northeast corner of Lot 328 in
the plat of “Lakewood Homesites”, in Section 15, Town 3 South, Range 11 West, City of Portage, Kalamazoo County,
Michigan, as recorded in Liber 12 of Plats on Page 20 in the Register of Deeds office for Kalamazoo County, Michigan, thence
South 89°53° West, along the North line of said Lot 328 to the point being 45.5 feet Westerly of the East line of said Lot 328;
thence South 0°06° East, parallel with and 49.5 feet Westerly of the East line of said Lot 328, to a point being 46.0 feet
Southerly of the North line of said Lot 328, said point being the place of beginning; thence South 0°06° East, parallel with and
49.5 feet Westerly of the East line of said Lot 328, 121.00 feet; thence South §9°53° West, parallel with the North line of said
Lot 328, 230.00 feet; thence South 61°58°55” West, 46.97 feet; thence South 89°53" West, parallel with the North line of said
Lot 328, 50.00 feet to the point being 371.00 feet Westerly of the East line of said Lot 328; thence North 0°06’ West parallel
with and 371.0 feet Westerly of the East line of said Lot 328, 130.00 feet; thence North 57°50°50™ East 24.47 feet to a point
being 46.0 feet Southerly of the North line of aid Lot 328; thence North 89°53° East paralle] with and 46.0 feet Southerly of the
North line of said Lot 328, 300.76 feet to the place of beginning.

Parce] B:

A part of Lot 328 in the plat of “Lakewood Homesites, in Section 15, Town 3 South, Range 11 West, City of Portage,
Kalamazoo County, Michigan, being more particularly described as follows: Commencirg at the Northeast corner of Lot 328 in
the plat of Lakewood Homesites, in Section 15, Town 3 south, Range 11 West, City of Portage, Kalamazoo County, Michigan,
as recorded in Liber 12 of Plats, on Page 20, in the Register of Deeds office for Kalamazoo County, Michigan; thence South 89°
53’ West, along the North line of Lot 328 to a point 49.5 feet Westerly of the East line of said Lot 328; thence South 0° 06” East,
parallel with and 49.5 feet Westerly of the East line of said Lot 328, 347.77 feet to the South line of said Lot 328; thence
Westerly along the South line of said Lot 328, 314.00 feet to a point being 363.5 feet Westerly of the East line of said Lot 328,
said point being the place of beginning; thence continuing Westerly along the South line of said Lot 328, 189.59 feet to the West
line of aid Lot 328; thence Northerly along the West line of said Lot 328, 347.77 feet to the North line of said Lot 328; thence .
North 89° 53’ East, along the North line of said 328, 183.42 feet to 2 point being 371.0 feet Westerly of the East line of said Lot
328; thence South 0°06° East, parallel with and 371.0 feet Westcrly of the East line of aid Lot 328, to a point being 46.0 feet’
Southerly of the North line of said lot 328; thence North 89°53° East, parallel with and 46.0 feet Southerly of the North line of
said Lot 328, 20.74 feet; thence South 57° 507 50" West 24.47 feet to at a point being 371.0 feet Westerly of the East line of said
Lot 328; thence South 0°06’ East, paralle] with and 371.0 feet Westerly of the East line of said Lot 328, 130.00 feet; thence
North 89°53° East, parallel with the North line of said Lot 328, 7.50 feet; thence South 0°06” East, parallel with the East line of
said Lot 328, 158.79 feet to the place of beginning.

Parcel C:

A part of Lot 328 in the plat of “Lakewood Homesites, in Section 15, Town 3 South, Range 11 West, City of Portage,
Kalamazoo County, Michigan, being more particularly described as follows: Commencing at the Northeast Corner of Lot 328
in the Plat of Lakewood Homesites, in Section 15, Town 3 South, Range 11 West, City of Portage, Kalamazoo County,
Michigan, as recorded in Liber 12 of Plats, on Page 20, in the Register of Deeds office for Kalamazoo County, Michigan; thence
South 89°53' West along the North line of said Lot 328 to a point being 49.5 feet Westerly of the East line of said Lot 328 to a
point being 49.5 feet Westerly the East line of said Lot 328; thence South 0°06° East parallel with and 49.5 feet Westerly of the
East line of said d Lot 328, 167.00 feet for the place of beginning; thence South 89°53’ West parallel with the North line of said
Lot 328, 230.00 feet; thence South 61°58°55” West 46.97 feet; thence South 89°53° West parallel with the North line of said Lot
328, 42.50 feet to a point being 363.5 feet Westerly of the East lin¢ of said Lot 328; thence South 0°06” East parallel with and
363.5 feet Westerly of the East line of said Lot 328, 158.79 feet to the South line of said Lot 328; thence Easterly along the
South line of said Lot 328, 314.00 feet to a point being 49.5 feet Westerly of the East line of said Lot 328; thence North 0°06°
West parallel with and 49.5 feet Westerly of the East line of said Lot 328, 180.77 feet to the place of beginning.

Parcel D:
Together with a 22 foot wide easement for ingress and egress, for Parcels A, B and C, to be shared in common with others

extendmg 11.00 feet, as measured at right angles on each side of the following described centerline: Commencing at the
Northeast corner of Lot 328 in the Plat of “Lakewood Homesites”, in Section 15, Town 3 South, Range 11 West, City of
Portage, Kalamazoo County, Michigan, as recorded in Liber 12 of Plat on Page 20, in the Register of Deeds Office for
Kalamazoo County, Michigan; thence South 89° 53’ West along the North line of said Lot 328 to a point being 49.5 feet
Westerly of the East line of said Lot 328; thence South 0°06” East paralle]l with and 49.5 feet Westerly of the East line of said
Lot 328, 167.00 feet to the place of beginning; thence South 89°53” West parallel with the North line of said Lot 328, 230.00
feet; thence South 61° 58°55” West 46.97 feet; thence South 89°53' West parallel with the North line of said Lot 328, 50.00 feet
to a point being 371.0 feet Westerly of the East line of said Lot 328; thence North 0°06’ West parallel with and 371.0 feet
Westerly of the East line of said Lot 328, 130.00 feet; thence North 57°50°50” East 24.47 feet to a point being 46.0 feet
Southerly of the North line of said Lot 328 for the place of ending.
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EXHIBIT C
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LICENSE AGREEMENT TO LOCATE PERSONAL PROPERTY IN CITY RIGHT-OF-WAY

This License Agreement is made and entered into this 2% day of §eﬂofe v Lﬁ/ , 2010,

by and between the City of Portage, a Michigan municipal corporation, organized under the laws
of the State of Michigan, with offices at 7900 South Westnedge Avenue, Portage, Michigan 49002
(hereinafter “City”) and Duke Barrington Limited Dividend Housing Association Limited Partnership,
1100 South Rose Street, Kalamazoo, Michigan 49007 (hereinafter “Duke”);

WHEREAS, in 1983, City realigned Garden Lane so that a new public street named Garden
Drive was created from Garden Lane to Lovers Lane;

WHEREAS, the unimproved portion of Garden Lane (herein referred to as “Unimproved
Garden Lane”) was “temporarily terminated” as a public street but City retained all rights in the land;

WHEREAS, Unimproved Garden Lane is not being used by the general public for vehicular
travel or pedestrian travel and has not been so used since 1983;

WHEREAS, Duke has located two garbage receptacles, a screening fence, concrete
sidewalk, a 22 foot wide asphalt driveway, a light pole and a concrete pad (collectively the
“improvements”) on the Unimproved Garden Lane for the use of its tenants who occupy residential
units in the development owned by Duke known as “Barrington Woods” which is described in the
attached Exhibit A;

WHEREAS, the improvements are situated on Unimproved Garden Lane as shown in the
attached Exhibit B;

WHEREAS, Duke desires continued use of the improvements; and



WHEREAS, contemporaneous with execution of this License Agreement to Locate Personal
Property in City Right-of-Way, the parties have entered into an Easement and Right-of-Way
Agreement for Ingress and Egress which grants Duke a right-of-way over City owned land at 7451
Garden Lane which abuts the Unimproved Garden Lane to the north.

WHEREAS, the City will not be expending any public funds for Duke’s maintenance or
repair of the improvements;

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties agree as follows:

1. City grants to Duke a personal, revocable, non-exclusive license (hereinafter
“License”) to use, locate and maintain the improvements presently located on Unimproved Garden
Lane.

2. This License is granted for the sole use, benefit and enjoyment of Duke and is given
for the sole purpose of allowing the use of the improvements at all reasonable times for their
intended use. There is no intention to grant third party beneficiary rights to any tenant (or their
invitees or guests) by the grant of this License Agreement.

3. Duke shall, at its own expense, keep the improvements in good condition and repair
and keep the surrounding area free of debris, obnoxious fumes or other condition not appropriate
to the surrounding area. City may request Duke to conduct repair and maintenance on the
improvements and/or remove any debris and/or odors from the area. City may perform the
required work and charge Duke for all time and materials expended if, after thirty (30) days written
notice to Duke, Duke fails or refuses to perform or complete the requested work.

4, Duke shall be responsible for removal of snow and ice in any area used by Duke and

where the improvements are located.



5. City shall not be required to incur any cost or expense as a result of Duke’s exercise
of the rights granted by this License.

6. City expressly reserves the right to use and allow others to use Unimproved Garden
Lane for any purpose including, but not limited to, the construction, operation and maintenance of
electric, gas and other utility facilities, under, over and across Unimproved Garden Lane. Duke
shall, at Duke’s sole cost and expense, relocate the improvements (or any one of them) at City’s
request if such relocation is necessary to accommodate construction of future public utilities and/or
right-of-way on City’s land. Nothing contained herein shall be interpreted or construed to grant
Duke or any of Duke’s transferees or assigns any property interest in Unimproved Garden Lane.
The City retains all property rights in and to Unimproved Garden Lane including, but not limited to,
the right to utilize Unimproved Garden Lane for construction of roadways, sidewalks, driveways,
curbs, gutters, public utilities or any other improvement. In such case, City may terminate this
License pursuant to paragraph 9 below.

7. Other than the improvements identified in Attachment B, Duke shall not perform any
further work on Unimproved Garden Lane which is of a permanent nature including, but not iimited
to, the construction of walls, additional fences, structures, or the paving of a residential driveway
without City’s written consent, nor plant any trees or shrubs, or store materials in, on or under
Unimproved Garden Lane without City’s written consent. Notwithstanding the above, the Grantee
may perform such work on Unimproved Garden Lane as is appropriate to maintain the existing
pavement in a safe and good condition without the City’s written consent.

8. In the event Duke conveys any of its right, title and interest in the Duke property,
Duke’s successor in interest shall, after approval by the City, thereafter assume all rights and
obligations herein. Duke's rights under this License are subject to any prior easements, licenses,

leases, or other interest in the land previously granted by City or its predecessors in title.



9. City may terminate this License upon thirty (30) days written notice upon occurrence
of any of the following: A) If Grantor believes that Grantee is in violation of any provision of this
License Agreement, it shall provide written notice describing the default to Grantee at the address
set forth on the first page of this License Agreement. The Grantee shall have a period of thirty (30)
days from receipt of the notice to cure the default. If Grantee fails to cure the default within this
thirty (30) day time period, then in that event, Grantor may terminate this License Agreement in
writing; B) If the use of the improvements identified in Attachment B by Duke’s tenants ceases for
a period of thirty (30) days or longer. If the Grantor believes that the Improvements have been
abandoned or has ceased to be used by the Grantee or Grantee’s tenants for a period of thirty (30)
days or more written notice will be provided to Grantee of its intent to terminate the License
Agreement. If Grantee fails to provide sufficient evidence to Grantor that the Improvements have
not been abandoned or are continuing to be used by Grantee or by Grantee’s tenants, then Grantor
may terminate this License Agreement in writing; C) If Duke’s use of Unimproved Garden Lane
under this License is not compatible with or is inconsistent with the City’s right to utilize Unimproved
Garden Lane under paragraph 6 above; or D) If City permanently vacates Unimproved Garden
Lane. If the License is terminated for any reason, Duke, at its sole cost and expense, shall remove
allimprovements from Unimproved Garden Lane unless fee ownership to the area upon which the
improvements are located has passed to Duke.

10. The following provisions concern liability, insurance and indemnity:

A. City shall not be liable to Duke or Duke’s agents, employees, contractors,
invitees, guests, volunteers or tenants, including any guest or invitee of
tenants, (hereinafter collectively referred to as “Duke’s agents”) for any
personal injury, property damage or loss of life, or property caused by or
arising out of, or in connection with the use of Unimproved Garden Lane, or
the improvements thereon and the rights granted herein.

B. Duke shall, at its sole cost and expense, indemnify and hold harmiess City,
its agents, officers, boards, employees and contractors, (hereinafter
collectively referred to as “Indemnitees”) from and against any and all

liability, obligation, damages, penalties, claims, liens, costs, charges, losses
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and expenses (including, without limitation, reasonable fees and expenses
of attorneys, expert withesses and consultants) which may be imposed
upon, incurred by, or be asserted against the Indemnitees by reason of any
act or omission of Duke or Duke’s agents, resulting in personal injury, bodily
injury, sickness, disease or death to any person or damage to or loss of or
destruction of tangible or intangible personal property which may arise out,
or be in any way connected, directly or indirectly, with the use of
Unimproved Garden Lane by Duke or Duke’s tenants, guests, invitees or
agents or arising out of or the rights granted herein.

C. While this Agreement is in effect, Duke and its contractors who are
performing work on Unimproved Garden Lane, shall maintain or cause to
maintain in full force and effect and at Duke’s sole cost and expense,
comprehensive general liability insurance with minimum limits of One Million
($1,000,000) Dollars as the combined single limit for each occurrence of
bodily injury, personal injury and property damage. The policy shall be
written on an occurrence and not on a claims made basis. The coverage
amount set forth above may be met by a combination of underlying and
umbrella policies so long as in combination the limits equal or exceed those
stated.

D. Duke shall name City and its respective officers, boards, commissions,
employees, agents and contractors, as their respective interest may appear
as Additional Insured (herein referred to as the “Additional Insured”) on
Duke’s policy of insurance, and give City thirty (30) days written notice of
any modification and/or cancellation.

E. Certificates of insurance for each insurance policy required to be obtained
by Duke in compliance with this paragraph shall be filed with City ten (10)
days after execution of this License and maintained with City annually during
the term of this License. Duke shall immediately advise City of any claim or
litigation that may result in liability to City.

F. All insurance shall be effected under valid and enforceable policies, insured
by insurers licensed to do business by the State of Michigan which are
satisfactory to City.

G. Duke agrees to indemnify and save harmless the City, the Indemnities and
Additional Insured from and against the payment of any deductible, self-
insured retention and from the payment of any premium on any insurance
policy (all of which shall be the responsibilities of Duke) required to be
furnished by this License.
11. This License represents the entire agreement between the parties. It may not be
amended, altered or modified unless done so in writing by the entities against whom enforcement

of any waiver, change or modification or discharge is sought.
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12. All notices and demands required or permitted under this License shall be in writing
and shall be served personally or by postage prepaid United States first-class, certified (return
receipt requested), or registered mail, addressed to the party at the address indicated on page 1
hereof or to such other place as may be designated by notice given in accordance with this section.
Notice shall be deemed to have been given on the earlier of (a) the date when received, or (b) two
(2) business days after mailing if mailed in the State of Michigan.

13. Use of Unimproved Garden Lane by Duke pursuant to this License shall comply with
all applicable federal, state and local laws.

14. This License shall be governed by and construed in accordance with the laws of the
State of Michigan that are applicable to agreements made and to be performed in that State.

15. Any waiver of any provision of this License shall not be controlling, nor shall it
prevent or estop such party from thereafter enforcing such provision. The failure of any party to
insist in any one or more instances upon the strict performance of any of the terms of this License
by another party shall not be construed as a waiver or relinquishment for the future of any such
provision, and the same shall continue in full force and effect.

16. No provision in this License is to be interpreted for or against any party because that
party or that party’s legal representative drafted the provision.

17. If any party commences an action against another party as the result of a breach
or alleged breach of this License, the prevailing party shall be entitled to have and recover from the
losing party reasonable attorney fees and costs of suit.

18. Nothing in this License constitutes, nor shall the same be construed, as a waiver of
any governmental immunity provided to the City, its agents, employees and officers provided for

under common law or statute.



19. This License and any originals of exhibits referred to herein may be executed in any
number of duplicate originals or counterparts, each of which (when the original signatures are
affixed) shall be an original but all of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the undersigned have hereunto affixed their signatures this

day of , 2010.
LICENSOR:
CITY OF PORTAGE, a Michigan
Municipal Corporation
By:
Maurice S. Evans
Its: City Manager
STATE OF MICHIGAN )
) ss
COUNTY OF KALAMAZOO )
On this day of , 2010 before me personally came the above

named Maurice S. Evans to me personally known, who being duly sworn, did for himself say that
he is the City Manager of the municipal corporation named in and who executed the within
instrument and that said instrument was signhed on behalf of said corporation by authority of its City
Council; and said Maurice S. Evans acknowledges said instrument to be the free act and deed of
said municipal corporation.

, Notary Public
Kalamazoo County, Michigan
My Commission Expires:
Acting in Kalamazoo County, Michigan

LICENSEE:

Duke Barrington Limited Dividend Housing
Association Limited Partnership

By: Residential Opportunities Development, LLC
By: Residential Opportunities, Inc.
its: Sole Member

~Scott Schrum
Its: Executive Director




STATE OF MICHIGAN )

) ss
COUNTY OF KALAMAZOO )

On this 22~ day of QWTK/(’Q‘/ , 2010 before me personally came the above

named Scott Schrum to me personally known, who belng duly sworn, did for himself say that he
is the Executive Director of the limited liability company named in and who executed the within
instrument and that said instrument was signed on behalf of said limited liability company and said
Scott Schrum acknowledges said instrument to be the free act and deed of said limited liability

| (%00%4

, Notary Public

Kalamazoo County, MIChI n
My Commission Expires: g\T‘*'(\/ % th 20(7
Acting in Kalamazoo County, Michigan

PREPARED BY:

Randall L. Brown g,
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EXHIBIT A

Parcel A:
A Part of Lot 328 in the plat of “Lakewood Homesites”, in Section 15, Town 3 South, Range 11 West, City of Portage,

Kalamazoo County, Michigan, being more particularly described as follows: Commencing at the Northeast corner of Lot 328 in
the plat of “Lakewood Homesites”, in Section 15, Town 3 South, Range 11 West, City of Portage, Kalamazoo County,
Michigan, as recorded in Liber 12 of Plats on Page 20 in the Register of Deeds office for Kalamazoo County, Michigan, thence
South 89°53’ West, along the North line of said Lot 328 to the point being 49.5 feet Westerly of the East line of said Lot 328;
thence South 0°06° East, parallel with and 49.5 feet Westerly of the East line of said Lot 328, to a point being 46.0 feet
Southerly of the North line of said Lot 328, said point being the place of beginning; thence South 0°06° East, parallel with and
49.5 feet Westerly of the East kine of said Lot 328, 121.00 feet; thence South 89°53’ West, parallel with the North line of said
Lot 328, 230.00 feet; thence South 61°58°55™ West, 46.97 feet; thence South 89°53° West, parallel with the North line of said
Lot 328, 50.00 feet to the point being 371.00 feet Westerly of the East line of said Lot 328; thence North 0°06> West parallel
with and 371.0 feet Westerly of the East line of said Lot 328, 130.00 feet; thence North 57°50°507 East 24.47 feet to a point
bemng 46.0 feet Southerly of the North line of aid Lot 328; thence North 89°53° East parallel with and 46.0 feet Southerly of the
North Iine of said Lot 328, 300.76 feet to the place of beginning.

Parcel B: .
A part of Lot 328 in the plat of “Lakewood Homesites, in Section 15, Town 3 South, Range 11 West, City of Portage,

Kalamazoo County, Michigan, being more particularly described as follows: Commencing at the Northeast corner of Lot 328 in
the plat of Lakewood Homesites, in Section 15, Town 3 south, Range 11 West, City of Portage, Kalamazoo County, Michigan,
as recorded in Liber 12 of Plats, on Page 20, in the Register of Deeds office for Kalamazoo County, Michigan; thence South 8§9°
53’ West, along the North line of Lot 328 to a point 49.5 feet Westerly of the East line of said Lot 328; thence South 0° 06* East,
paralle] with and 49.5 feet Westerly of the East line of said Lot 328, 347.77 feet to the South line of said Lot 328; thence
Westerly along the South line of said Lot 328, 314.00 feet to a point being 363.5 feet Westerly of the East line of said Lot 328,
said point being the place of beginning; thence continuing Westerly along the South line of said Lot 328, 189.59 feet to the West
line of aid Lot 328; thence Northerly along the West line of said Lot 328, 347.77 feet to the North line of said Lot 328; thence ,
North 89° 53° East, along the North line of said 328, 183.42 feet to a point being 371.0 feet Westerly of the East line of said Lot
328; thence South 0°06’ East, paralle] with and 371.0 feet Westerly of the East line of aid Lot 328, to a point being 46.0 feet’
Southerly of the North line of said lot 328; thence North 89°53° East, parallel with and 46.0 feet Southerly of the North line of
said Lot 328, 20.74 feet; thence South 57° 50° 50” West 24.47 feet to at a point being 371.0 feet Westerly of the East line of said
Lot 328; thence South 0°06* East, parallel with and 371.0 feet Westerly of the East line of said Lot 328, 130.00 feet; thence
North 89°53° East, paralle] with the North line of said Lot 328, 7.50 feet; thence South 0°06° East, parallel with the East line of
said Lot 328, 158.79 feet to the place of beginning.

Parcel C:
A part of Lot 328 in the plat of “Lakewood Homesites, in Section 15, Town 3 South, Range 11 West, City of Portage,

Kalamazoo County, Michigan, being more particularly described as follows: Commencing at the Northeast Corner of Lot 328
in the Plat of Lakewood Homesites, in Section 15, Town 3 South, Range 11 West, City of Portage, Kalamazoo County,
Michigan, as recorded in Liber 12 of Plats, on Page 20, in the Register of Deeds office for Kalamazoo County, Michigan; thence
South 89°53* West along the North line of said Lot 328 to a point being 49.5 feet Westerly of the East line of said Lot 328 to a
point being 49.5 feet Westerly the East line of said Lot 328; thence South 0°06° East parallel with and 49.5 feet Westerly of the
East line of said d Lot 328, 167.00 feet for the place of beginning; thence South 89°53’ West parallel with the North line of said
Lot 328, 230.00 feet; thence South 61°58’55” West 46.97 feet; thence South 89°53° West parallel with the North line of said Lot
328, 42.50 feet to a point being 363.5 feet Westerly of the East line of said Lot 328; thence South 0°06” East parallel with and
363.5 feet Westerly of the East line of said Lot 328, 158.79 feet to the South line of said Lot 328; thence Easterly along the
South line of said Lot 328, 314.00 feet to a point being 49.5 feet Westerly of the East Iine of said Lot 328; thence North 0°06°
West parallel with and 49.5 feet Westerly of the East line of said Lot 328, 180.77 feet to the place of beginning,

Parcel D: ’
Together with a 22 foot wide easement for ingress and egress, for Parcels A, B and C, to be shared in common with others

extending 11.00 feet, as measured at right angles on each side of the following described centerline: Commencing at the
Northeast comner of Lot 328 in the Plat of “Lakewood Homesites”, in Section 15, Town 3 South, Range 11 West, City of
Portage, Kalamazoo County, Michigan, as recorded in Liber 12 of Plat on Page 20, in the Register of Deeds Office for
Kalamazoo County, Michigan; thence South 89° 53’ West along the North line of said Lot 328 to a point being 49.5 feet
Westerly of the East line of said Lot 328; thence South 0°06° East parallel with and 49.5 feet Westerly of the East line of said
Lot 328, 167.00 feet to the place of beginning; thence South 89°53* West parallel with the North line of said Lot 328, 230.00
feet; thence South 61° 58°55” West 46.97 feet; thence South 8§9°53” West parallel with the North line of said Lot 328, 50.00 feet
to a point being 371.0 feet Westerly of the East line of said Lot 328; thence North 0°06° West paralle] with and 371.0 feet
Westerly of the East line of said Lot 328, 130.00 feet; thence North 57°50°50™ East 24.47 feet to 2 point being 46.0 feet
Southerly of the North line of said Lot 328 for the place of ending.
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CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor and City Council DATE: November 12,2010

FROM: Maurice S. Evans, City Manage@

SUBJECT: Workers' Compensation Excess Insurance and Third Party Administration Contracts
ACTION RECOMMENDED: That City Council:

a. award a two-year contract renewal to Safety National Casualty
Corporation, the low bidder, for workers' compensation excess
insurance coverage for an annual fee of $39,567 plus payroll
adjustments;

b. approve a two-year contract renewal with Eagle Claims
Management for workers' compensation third party
administration for an annual fee of $10,268;

and authorize the City Manager to execute all documents related to

these contract renewals on behalf of the city.

In October 1993, City Council approved a recommendation by the City Administration to convert
workers' compensation coverage from fully insured to self-insured effective December 1, 1993. There
are two primary elements associated with a self-insured workers' compensation program: 1) excess
insurance and 2) third party administration. Excess insurance provides coverage in the event a
catastrophic occurrence exceeds $400,000, the total of all claims exceed $1,919,898 in a policy period
(two years) or a liability claim is made against the city due to a work-related injury or illness which
exceeds $400,000. The third party administrator is retained to manage workers' compensation claims,
process associated medical and indemnity payments, provide claims data and manage litigated claims
as directed by the city.

Contracts with the city excess insurance carrier, Safety National Casualty Corporation (SNCC), and
the city third party administrator, Eagle Claims Management, will expire on November 30, 2010.
Quotes were solicited from excess insurance carriers for two-year contracts. The lowest quote meeting
coverage requirements was submitted by the city’s current carrier, SNCC, for an annual fee of $39,567
plus payroll adjustments for each year of the contract. As the city payroll has decreased since the last
renewal in 2008, the annual fee prior to payroll adjustments decreased by approximately 10%.
Acceptance of the proposed contract renewal with SNCC is recommended for the period of December
1, 2010 - November 30, 2012.

With regard to third party administration, as it is critical that the city retain consistency in workers’
compensation claims administration, it is recommended that the city renew the contract with Eagle
Claims Management for a two-year period (December 1, 2010 - November 30, 2012) at an

annual cost of $10,268. Total payment to Eagle Claims Management, including commissions from the
excess carrier, is 4% less than the past four years. Eagle Claims Management has provided excellent
service to the city over the past fifteen years and, as directed by the city, has taken an aggressive
approach to case management. City Council approval of a two-year contract with Eagle Claims
Management is also recommended.



CITY OF PORTAGE " COMMUNICATION

TO: Honorable Mayor and City Council DATE: November 11, 2010

FROM: Maurice S. Evans, City Manager @

SUBJECT: Water and Wastewater Utility Rate Study

ACTION RECOMMENDED: That Council award a contract for a water and wastewater
Utility Rate Study to Utility Financial Solutions, LLC, at a cost
not to exceed $35,500 and authorize the City Manager to
execute all documents on behalf of the city.

In recent years, water and sanitary sewer rates have been annually reviewed by the City
Administration. Staff recommendations are then evaluated by a citizen committee and submitted
to Council for consideration. Although this process worked well in the past, it is believed an
independent review of the rationale for establishing utility rates, as well as a review of discounts,
caps on certain charges, fees charged for service, flat rate charges, uniformity of rates, etc., is
timely and appropriate. The difficulties and challenges of establishing fair and equitable rates,
especially in the current trend of declining water and wastewater usage, can best be met through
a comprehensive rate evaluation by an experienced and qualified rate consultant.

Specifically, water rates and fees need to be examined in regard to base meter rates and
consideration of rates by classification and/or quantity usage. Wastewater rates and charges
should also be reviewed in light of the revised City of Kalamazoo billing methodology and
financial costs.

As the City Administration is desirous of utilizing results of the rate analysis in discussion with
the City Council Utility Rate Committee for consideration of necessary 2011 utility rate
adjustments, time is of the essence. Accordingly, as the city purchasing ordinance does not
require competitive bids for professional service contracts, staff narrowed the proposal request to
a firm considered most familiar with the City of Portage utility rates and the City of Kalamazoo
utility rate methodology.

The firm of Utility Financial Solutions, LL.C, has previously performed rate analyses for the city
and is familiar with the City of Kalamazoo utility rate structure. Staff performed a detailed
review process and has determined that the overall experience, project understanding and
performance of Utility Financial Solutions, LLC, in similar utility rate studies best meets the city
requirements for this study. Utility Financial Solutions, LLC, is capable of meeting the time
schedule necessary to complete the study for City Council Utility Rate Committee review.

It is recommended that City Council award a contract for a water and wastewater utility rate
study to Utility Financial Solutions, LLC at a cost not to exceed $35,500 and authorize the City
Manager to execute all documents on behalf of the city. Sufficient funds are available in the
city’s 2010-11 Utility Budget to cover the cost of the study.



CITY OF PORTAGE COMMUNICATION

TO: Honorable Mayor and City Council DATE: November 10, 2010

FROM: Maurice S. Evans, City Manager @

SUBJECT: 2011 Storm Drainage Improvements Program and Barberry Avenue Sanitary Sewer
Rehabilitation

ACTION RECOMMENDED: That City Council award a contract to Hurley & Stewart, LLC,
with the low cost proposal for engineering services related to
the 2011 Storm Drainage Improvements and Barberry Avenue
Sanitary Sewer Rehabilitation in the amount of $33,000 and
authorize the City Manager to execute all documents on behalf
of the city.

As part of the 2010-11 Capital Improvement Program, funds were budgeted to investigate and
correct storm drainage problem areas indentified during the September 2008 storm event. The
September 14, 15 and 16, 2008 storm event deposited between 7.5 and 9 inches of rain in the
Portage area and exposed several deficient storm drainage locations. The storm event caused
serious flooding throughout the Kalamazoo County area and was classified as a “100-year”
storm event, meaning that a rain event of this magnitude has a one-percent chance of occurring
in any given year.

Fluctuating groundwater levels, especially on the east side of Portage, impacted the storm water
capacity of several areas. Two areas specifically have been budgeted to be addressed in the
2010-11 Capital Improvement Program: Tiffany Avenue/Harvest Lane intersection and the Burt
Drive/Austin Court intersection. These areas have been targeted for improvements which will
involve enhancing the capacity of the existing infiltration systems through expanding the
underground storm water system.

Additionally, funds were budged in the 2010-11 Capital Improvement Program to investigate
and improve portions of the sanitary sewer system along Barberry Avenue to prevent
groundwater contamination. This project will test and repair any potential leaking areas in the
sanitary sewer system to restore its integrity.

Since these projects are similar in scope, it is cost-efficient to award the engineering services
contract to one firm. On October 21, 2010, nine proposals were received for the projects with
the lowest cost proposal submitted by Hurley & Stewart, LLC, in the amount of $33,000. Hurley
& Stewart, LLC, have satisfactorily completed similar projects for the city and their proposal
best fit the requirements for the necessary engineering services.



2011 Storm Drainage Improvements and Barberry Avenue Sanitary Sewer Rehabilitation
Page 2 of 2

It is recommended that City Council award a contract to Hurley & Stewart, LLC, with the low
cost proposal for engineering services related to the 2011 Storm Drainage Improvements and
Barberry Avenue Sanitary Sewer Rehabilitation in the amount of $33,000 and authorize the City
Manager to execute all documents on behalf of the city. Funds are available for the expenditure
in the Capital Improvement Program project accounts through the sale of Capital Improvement
Bonds. A tabulation of proposals is attached for the information of Council.

Attachment
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