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CITY OF PORTAGE ZONING BOARD OF APPEALS
Agenda

Monday, May 9, 2016
(7:00 pm)
Portage City Hall
Council Chambers

CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL
APPROVAL OF MINUTES

4 April 11, 2016 meeting
OLD BUSINESS:

* ZBA #15-11. Christine Pelletier, 4415 Raborn Court: Requesting a variance to b) retain
a partially constructed 58-foot by 19-foot (1,102 sq. ft.) two story accessory building in
the rear (south) yard that is 19.5 feet in height where a maximum 14-foot height is
permitted.

NEW BUSINESS:

* ZBA #15-24, David Keyte. 6039, 6043 South Westnedge Avenue: Requesting a variance from
the parking requirements to provide 23 off-street parking spaces where a minimum 44 spaces

are required.

* ZBA #15-25, Kathleen Kline, 4622 Deep Point Drive: Requesting variances to: a) construct a
second story addition above the existing garage located two feet from the front (west) property
line where a minimum 25-foot front setback is required; b) retain the existing dwelling and
attached garage that have 26% lot coverage where a maximum 25% is permitted; and c)
construct a 10-foot by 7-fot master bathroom addition that will result in 27% lot coverage

where a maximum 25% lot coverage is permitted.

OTHER BUSINESS:

Conflict of interest rules of procedure discussion (see materials transmitted)
STATEMENT OF CITIZENS:
ADJOURNMENT:

MATERIALS TRANSMITTED:

April 28, 2016 City Attorney communication

Star (*) indicates printed material within the agenda packet
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Minutes of Meeting — April 11, 2016

The City of Portage Zoning Board of Appeals meeting was called to order by Jeffrey Bright at 7:00 p.m. in
the Council Chambers. Approximately sixty people were in the audience.

MEMBERS PRESENT: John Byrnes, Phillip Schaefer, Michael Robbe, Jeffrey Bright, Chadwick Learned,
Lowell Seyburn, Randall Schau, Jay Eichstaedt, and Alexander Philipp.

IN ATTENDANCE: Jeff Mais, Zoning & Codes Administrator, and Charlie Bear, Assistant City Attorney.

APPROVAL OF THE MINUTES: Learned moved and Schau seconded a motion to approve the March
28, 2016 minutes with corrections recommended by staff. Upon voice vote, the motion was approved 7-0.

NEW BUSINESS:

ZBA #15-11. Christine Pelletier, 4415 Raborn Court: Bright noted the applicant submitted a request to
postpone the item until the May 9, 2016 meeting. Mais stated the applicant reportedly encountered
difficulties getting structural engineers to evaluate the barn’s foundation and lumber.

A motion was made by Schaeffer, seconded by Seyburn to postpone the item until the May 9, 2016 meeting.
Upon voice vote, motion passed 7-0.

ZBA #15-17. Bickford Cottage Assisted Living and Memory Care, 4707 West Milham Avenue: Bright
inquired of staff if there were any updates since the item got tabled at the March 28, 2016 meeting. Mais
reported the property owner of 4707 West Milham Avenue (Richard Eby) and 4721 West Milham (Michael
Busche) had come to an agreement whereby some additional landscaping would be provided by the
applicant, and Mr. Busche was now in support of the variance. Learned inquired if the support was due to
the supplemental landscaping. Mr. Busche responded yes.

A public hearing was opened. No one spoke for or against the request and the public hearing was then closed.

A motion was made by Learned, seconded by Schau to approve a variance to retain an approximate 8,400
square-foot building addition along the west side of the existing Bickford Cottage facility to within 10-feet
of the west property line where a 30-foot setback is required conditioned upon the applicant completing the
supplemental landscaping as shown in plans included in the supplemental agenda, for the following reasons:
there are exceptional or extraordinary circumstances or conditions applying to the property that do not apply
generally to other properties in the same zoning district which include the significant grade differences along
the southern portion of the site and the surrounding zoning/land use pattern; the variance is necessary for the
preservation and enjoyment of a substantial property right similar to that possessed by other properties in the
same zoning district in the vicinity; the right to develop a property with setbacks similar to other uses in the
district; the immediate practical difficulty causing the need for the variance request was not created by the
applicant; and the variance would not materially impair the intent and purpose of the zoning ordinance. In
addition, the application and supporting material, staff report, and all comments, discussion and materials
presented at this hearing be incorporated in the record of this hearing and the findings of the Board, and
action of the Board be final and effective immediately. Upon roll call vote: Philipp-Yes, Learned-Yes,
Seyburn-Yes, Bright-Yes, Robbe-Yes, Schau-Yes, Schaefer-Yes. The motion passed 7-0.

ZBA #15-15: O’ Moose BBQ. 7540 South Westnedge Avenue: Mais summarized the request for a
Temporary Use Permit to operate a mobile food truck at 7540 South Westnedge Avenue from April 12 —
June 5, 2016 and July 7 — October 12, 2016. Bright inquired if the applicant had anything to add. Chris
Slocum responded no, except he wondered if it was possible to get a Temporary Use Permit for next year as
well. Bright inquired if the Board could do that. Mais stated the Board can grant Temporary Uses for 12
month periods with up to one additional 12 month extension, and the Board could if they wanted approve
the Temporary Use permit for the same date range in 2017 subject to city staff review. Seyburn inquired if
portable bathrooms would be provided. Mais responded none were proposed. Learned inquired if food trucks
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were subject to health inspections like brick and mortar restaurants. Mr. Slocum stated yes. Schau inquired
why a Temporary Use permit was needed. Mais stated Temporary use permits are needed for uses not
otherwise permitted in the district, and that food trucks were not permitted to operate in the same location
for six months at a time.

A public hearing was opened. No one spoke for or against the request and the public hearing was then closed.

A motion was made by Learned, seconded by Robbe, to approve a Temporary Use Permit to operate a mobile
food truck at 7540 South Westnedge Avenue from April 12 — June 5, 2016 and July 7 — October 12, 2016
subject to the following conditions: 1) The operation of the O’ Moose BBQ be limited to April 12 — June 5,
2016 and July 7 — October 12, 2016 and for the same date ranges in 2017 subject to city staff review; 2) the
food trailer be licensed by the Kalamazoo County Department of Health and Community Services; 3) food
trailer tables and off-street parking set-up be consistent with the submitted site sketch; 4) hours of operation
be limited to 11:00 a.m. to 8:00 p.m. Monday through Sunday; 5) the site be kept free from trash and refuse;
7) temporary signage be limited to one sign not exceeding 40 square feet; and 8) there be no sound amplifying
equipment with the exception of a portable generator which must meet the requirements of Chapter 24,
Article 4 (Noise). Upon roll call vote: Philipp-Yes, Learned-Yes, Seyburn-Yes, Bright-Yes, Robbe-Yes,
Schau-Yes, Schaefer-Yes. The motion passed 7-0.

ZBA #15-16. Meyer Wood Products. 7518 South Westnedge Avenue: Mais summarized the request for a
Temporary Use Permit to allow outdoor wood product and accessory building sales from April 29 — October
29, 2016 and April 29 — October 29, 2017. Roy Meyer was present to answer questions. Bright stated he
thought it was better the property be used to sell wood products than let it sit vacant while the property was
for sale. Seyburn inquired if there had been any problems connected with operation of the Temporary Use
during the last two years. Mais stated no.

A public hearing was opened. No one spoke for or against the request and the public hearing was then closed.

A motion was made by Seyburn, seconded by Learned to grant a Temporary Use Permit to allow outdoor
wood product and accessory building sales from April 29 — October 29, 2016 and April 29 — October 29,
2017 with the following conditions: 1) placement of all inventory meet minimum B-3 district setback (30-
foot front, 10-foot side, 20-foot rear) 2) that the permit be subject to administrative review and approval in
2017, and 3) the site must be regularly monitored and maintained by the applicant. Upon roll call vote:
Philipp-Yes, Learned-Yes, Seyburn-Yes, Bright-Yes, Robbe-Yes, Schau-Yes, Schaefer-Yes. The motion
passed 7-0.

ZBA #15-19, Lynn Van Pelt, 4580 Caribou Street: Mais summarized the request to construct a 12-foot by
14-foot three season porch 28 feet from the south (rear) property line where a minimum 40-foot setback is
required. Lynn Van Pelt admitted she did not consider construction of a three season porch when the house
was originally constructed but when the idea arose recently, she did not think it would be an issue as there
were other houses in the neighborhood that had three season rear porches. Schau inquired if the applicant
had considered conforming alternatives. Ms. Van Pelt stated she had, but putting the porch on the north side
of the house was undesirable as it would get no sun, and a retractable awning in the rear yard would not
protect lawn furniture very well. Robbe noted the Board has fairly consistently denied variance requests for
accessory buildings simply because applicants wanted to build them and had run out of space to do so.
Learned stated he struggled with how to get around this not being a self-created hardship, as there appeared
to be adequate space on the lot to accommodate a three season porch if they had pursued a different house
design in 2007 when it was originally constructed. Ms. Van Pelt stated the hardship was being on a corner
lot, and that was not her fault. Ms. Van Pelt stated they also had mature vegetation along their south property
line which should help minimize impacts on the neighbors to the south. Seyburn stated with regard to
conforming original designs, garages are not usually placed behind the dwelling on corner lots, and that the
larger dimensions required of corner lots place an additional burden on their owners.

A public hearing was opened. No one spoke for or against the request and the public hearing was then closed.
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Seyburn stated he was sympathetic to people with corner lots, and thought placing a garage in the rear yard
so as to leave adequate space for a three season porch, while perhaps conforming, would impact the neighbors
more than the proposed three season porch. Learned stated he was concerned with creating an undesirable
precedent, as buyers should know the drawbacks associated with corner lots when they purchase them. Robbe
stated the house was functional without a three season porch and noted they had conforming alternatives. A
motion was made by Seyburn, seconded by Bright to grant a variance to construct a 12-foot by 14-foot three
season porch 28 feet from the south (rear) property line where a minimum 40-foot setback is required for the
following reasons: there are exceptional circumstances which include that the property is a corner lot and the
only reasonable place to located a screened in porch is on the south side of the dwelling; the variance is
necessary for the preservation of a substantial property right, the right to develop the property in manner
similar to other properties in the vicinity; the immediate practical difficulty causing the need for the variance
was not created by the applicant; the variance will not be detrimental to adjacent property and the surrounding
neighborhood; and the variance will not materially impair the intent and purpose of the zoning ordinance.
Upon roll call vote: Philipp-No, Learned-No, Seyburn-Yes, Bright-Yes, Robbe-No, Schau-No, Schaefer-
Yes. The motion failed 3-4.

ZBA #15-20. Matt Nieuwenhuis, 3221 West Milham Avenue: Mais summarized the request to reconstruct a
historic accessory building that is: a) 27.5 feet in height where a maximum 14-foot building height is
permitted; b) is 2,600 square feet in area and exceeds the ground floor living area by 1,456 square feet; and
¢) exceeds 20 percent of the required rear yard by 600 square feet. Mr. Nieuwenhuis stated the barn design
had already been approved by the Historic District Commission (HDC) and that the large structure was
needed to store cars, contractor equipment, tools, and scaffolding. Robbe inquired how long the applicant
had owned the property and noted it was currently in disrepair. Mr. Nieuwenhuis responded he has owned it
for 13 years and the barn was already in disrepair when he purchased the property. Learned inquired if the
applicant thought 60 days was a reasonable time to deconstruct the barn. The applicant stated 120 days was
more realistic. Seyburn noted storage of contractor’s equipment is not permitted in residential accessory
buildings. The Board discussed various sizes of barns that might be functional and still maintain consistency
with the HDC’s approval. Learned stated he thought the barn should be reconstructed to conforming
dimensions. Schau inquired what the smallest barn the applicant could get by with. Mr. Nieuwenhuis stated
24-foot by 50-foot (1,200 square feet). Schau inquired how tall would that make the barn (from grade to mid-
roof). Mr. Nieuwenhuis stated 18 feet.

A public hearing was opened. A letter of opposition from Ellen Holt, 3310 West Milham Avenue was read.
There being no further comment, the public hearing was closed.

A motion was made by Schau, seconded by Robbe, to grant a variance to reconstruct a historic accessory
building that is a) up to 1,200 square feet in area, which will accommodate a 24-foot by 50-foot building,
and b) up to 18 feet in height where a maximum 14-foot building height is permitted, conditioned upon
completing deconstruction of the barn within 120 days, for the following reasons: there are exceptional
circumstances which include the size being the minimum necessary to address the lack of accessory storage
space, the historic character and size of the existing barn; the variance is necessary for the preservation of a
substantial property right, the right replace the historic barn that will be dismantled; the immediate practical
difficulty causing the need for the variance was not created by the applicant; the variance will not be
detrimental to adjacent property and the surrounding neighborhood; and the variance will not materially
impair the intent and purpose of the zoning ordinance. In addition, the application and supporting material,
staff report, and all comments, discussion and materials presented at this hearing be incorporated in the
record of this hearing and the findings of the Board, and action of the Board be final and effective
immediately Upon roll call vote: Philipp-Yes, Learned-Yes, Seyburn-Yes, Bright-Yes, Robbe-Yes, Schau-
Yes, Schaefer-Yes. The motion passed 7-0.

ZBA #15-22. Jimmie’s BBQ. 5331 South Sprinkle Road: Mais summarized the request for a Temporary Use
Permit to operate an outdoor barbecue grill at 5331 South Sprinkle Road from April 25 — October 25, 2016.
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Jimmie Harvey was present to answer questions. Bright inquired if Perry Harley Davidson was okay with
his customers using their bathroom. Mr. Harvey stated yes. Robbe inquired if the area where the proposed
Temporary Use would be setting up would be using required parking spaces for Perry Harley Davidson.
Mais stated no, surplus parking was available even with the Temporary Use in place.

A public hearing was opened. No one spoke for or against the request and the public hearing was then closed.

A motion was made by Schau, seconded by Robbe, to grant a Temporary Use Permit to operate an outdoor
barbecue grill at 5331 South Sprinkle Road from April 25 — October 25, 2016 with the following conditions: 1)
the Temporary use be permitted from April 25 — October, 25, 2017 subject to city staff review; 2) the outdoor
barbeque be licensed by the Kalamazoo County Department of Health and Community Services; 3) table (under
tent), pedestrian barrier, and tent set-up be consistent with the submitted site sketch; 4) hours of operation be limited
to 10:00 a.m. to 8:00 p.m. Tuesday through Saturday; 5) the site be kept free from trash and refuse; 6) temporary
signage be limited to one sign not exceeding 40 square feet (and not the two non-permitted flags shown in the
application); 7) no sound amplifying equipment be permitted. Upon roll call vote: Philipp-Yes, Learned-Yes,
Seyburn-Yes, Bright-Yes, Robbe-Yes, Schau-Yes, Schaefer-Yes. The motion passed 7-0.

ZBA #15-23, John Krasinkiewicz, on behalf of Comerica Bank, 7941 South Westnedge Avenue: Mais
summarized the request to construct a vestibule 25 feet from the west (front) property line where a minimum
30-foot setback is required. John Krasinkiewicz and Leonard Murz were available to answer questions. Learned
noted the applicant did not have to construct the tower/vestibule and could simply leave the building like it is.
Mr. Krasinkiewicz stated they propose to do both interior and exterior modifications and the interior layout
could not be made any tighter while maintaining both visual lines for security and ADA compliance. Seyburn
inquired if the building was currently in full compliance with ADA requirements. Mr. Krasinkiewicz said no.

A public hearing was opened. No one spoke for or against the request and the public hearing was then closed.

Learned stated wanting the tower branding did not constitute a practical difficulty. Robbe noted the Board
had approved a similar request for Moe’s Grill. Mr. Murz stated the proposed changes are not just for
branding and cosmetic reasons. The ATM will be removed from its current location in the lobby for security
reasons and relocated to a drive-thru lane, also the grade change near the existing entrance presents additional
challenges with regard to providing access from the parking lot that is ADA compliant, which the proposed
design will address. A motion was made by Robbe, seconded by Learned, to grant a variance to construct a
vestibule 25 feet from the west (front) property line where a minimum 30-foot setback is required for the
following reasons: there are exceptional or extraordinary circumstances or conditions applying to the
property that do not apply generally to other properties in the same zoning district which include the security
and regulatory requirements; the variance is necessary for the preservation and enjoyment of a substantial
property right similar to that possessed by other properties in the same zoning district in the vicinity; the
right to develop a property in compliance with ADA requirements; the immediate practical difficulty causing
the need for the variance request was not created by the applicant; and the variance would not materially
impair the intent and purpose of the zoning ordinance. In addition, the application and supporting material,
staff report, and all comments, discussion and materials presented at this hearing be incorporated in the
record of this hearing and the findings of the Board, and action of the Board be final and effective
immediately. Upon roll call vote: Philipp-Yes, Learned-Yes, Seyburn-Yes, Bright-Yes, Robbe-Yes, Schau-
Yes, Schaefer-Yes. The motion passed 7-0.

7ZBA #15-14. Jevin Weyenberg, 8314 Portage Road: Mais summarized the request for: a) a favorable
interpretation that a medical marihuana patient-caregiver exchange is permitted at 8314 Portage Road; or b)
a use variance to operate a medical marihuana patient-caregiver exchange at 8314 Portage Road. Mr.
Weyenberg stated that when the state passed the Michigan Medical Marihuana Act (MMMA) in 2008 he
assumed citizens would have reasonable means to obtain it and doing so through a Home Occupation was
not in his opinion reasonable. Mr. Weyenberg shared a video promoting the purported benefits of medical
marihuana. Following the video, Learned stated he appreciated the sentiments expressed but wanted to give
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the applicant the opportunity to address deficiencies in the application with specific regard to matters the
Zoning Board rules on, as the Board only has authority to interpret the Zoning Ordinance, not re-write it.
Mr. Weyenberg stated they have prepared an ordinance amendment and will provide it to City Council
tomorrow. Seyburn stated he hoped the applicant understood that because a use variance was being requested
they had to demonstrate the property could not otherwise be reasonably used for any other permitted use in
the B-3 zoning district. Attorney Travis Copenhaver, speaking on behalf of Mr. Weyenberg said they
understood this and while the property might be suitable for other permitted uses the reasons they were
present were primarily for the purpose of the public hearing and to preserve their right of appeal. It was his
client’s position that the city’s medical marihuana ordinance violates state statute. Seyburn stated the Board
had no authority to determine whether or not the zoning code complies with state statute. Mr. Copenhaver
said he understood that and the applicant’s goal is to cooperate with the city in devising a new ordinance that
complies with state statute, and to that end wanted the Board to table the request to allow them reasonable
time to work with City Council. Robbe stated the time for doing that should have been before opening the
business. Mr. Copenhaver responded their position is the city’s ordinance is invalid and they are not required
to obtain permission to operate. Schau stated that even if the Board agreed with the applicant’s position, the
Board is bound to act upon the ordinances as currently written, not how they might be re-written. Mr.
Copenhaver responded if that was the case, the Board should table the item. Mr. Weyenberg was sworn in
as a witness. Attorney Bear inquired if Mr. Weyenberg had employees and if so how many. Mr. Weyenberg
responded he has five employees. Bear asked at any given time how many are working. Mr. Weyenberg
responded approximately four. Bear asked if his employees were qualifying patients under the MMMA. Mr.
Weyenberg responded yes, all have cards. Bear asked if they were also registered caregivers. Mr. Weyenberg
responded yes. Bear inquired how many customers/patients they sold marihuana to on an average day. Mr.
Weyenberg responded he did not know. Steve Bliss was sworn in and responded they consult with 30 to 40
patients a day. Bear inquired how they respond if someone comes in without a card. Mr. Bliss responded
they set up a consultation with a caregiver and what transpires between the caregiver and patient is private.
Bear inquired if there is marihuana on premises that can be transferred from caregivers to patients. Mr. Bliss
stated yes and clarified the marihuana belongs to the caregiver, not the company. Bear inquired how much
marihuana does a caregiver have at any given time. Mr. Bliss stated that depends on the individual caregiver
and how many patients they have. Bear asked how the marihuana is stored. Mr. Bliss responded in airtight
jars. Mr. Copenhaver interjected he did not understand the purpose of attorney Bear’s questions. Bear stated
to determine if the applicant was operating in compliance with the MMMA.. Learned stated he did not think
the Board was to determine whether or not they were in compliance with the MMMA. Bear responded the
city is being asked by the applicant to approve a use, but the city cannot approve an illegal use, and it was
therefore appropriate to ask questions to determine if the applicant is in compliance with the MMMA.
Learned stated the Board should limit itself to determining whether or not the applicant meets the criteria for
a use variance and that it sounded like the applicant has already conceded they do not, so the specifics of the
business operations were not relevant.

A public hearing was opened. Brianna Hill stated the building at 8314 Portage Road incurs a hardship as it
has attracted few tenants over the years. Mike Sims, Eric Johnson, Steve Bliss, Erin Hugett, Mark McMartin,
Jacob Parker, John Rockwood and Scott Healy spoke in favor of allowing the applicant to operate at 8314
Portage Road. Minnie Tai spoke in opposition to the request. Attorney Glen Smith stated he was recently
hired to represent Ms. Hill (ZBA #15-21) and while that is a separate case, the two cases were very similar
in character. Mr. Smith stated Council would be considering a moratorium on the medical marihuana
ordinance in the near future. Attorney Bear stated while nothing has yet been officially placed before Council,
he was aware of the possibility and Council may consider this matter as soon as April 26" and could possibly
impose a moratorium as soon as May 10™ Mr. Smith stated he thought ZBA #15-14 and ZBA #15-21 should
both be tabled. There being no further comments the public hearing was closed.

A motion was made by Robbe, seconded by Learned, to deny a) a favorable interpretation that a medical
marihuana patient-caregiver exchange is permitted at 8314 Portage Road; and b) a use variance to operate a
medical marihuana patient-caregiver exchange at 8314 Portage Road for the following reasons: the
condition, location or situation of the specific piece of property is not unique to that property and the zoning
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district in which it is located; the building, structure or land can be reasonably used in a manner consistent
with the uses allowed in the zoning district in which it is located; the use variance may alter the character of
the neighborhood or the intent of the comprehensive plan, and may be a detriment to adjacent properties; the
variance will materially impair the intent and purpose of this article or the district in which it is located; the
immediate unnecessary hardship causing the need for the variance was created by the applicant when they
opened their business at this location without permission. In addition, the application and supporting
material, staff report, and all comments, discussion and materials presented at this hearing be incorporated
in the record of this hearing and the findings of the Board, and action of the Board be final and effective
immediately. The Board discussed the option of tabling the item but decided to call the question. Upon roll
call vote: Philipp-Yes, Learned-Yes, Seyburn-Yes, Bright-Yes, Robbe-Yes, Schau-Yes, Schaefer-Yes. The
motion passed 7-0.

ZBA #15-21. Brianna Hill/Jonathan Rockwood. 5090 (5092) South Sprinkle Road: Mais summarized the
requests for: a) a favorable interpretation that a medical marihuana patient-caregiver exchange is permitted
at 5090 Sprinkle Road; or b) an appeal of the administrative decision not to permit a medical marihuana
patient-caregiver exchange at 5090 Sprinkle Road; or ¢) a use variance to operate a medical marihuana
patient-caregiver exchange at 5090 Sprinkle Road; or d) a Temporary Use Permit to operate a medical
marihuana patient-caregiver exchange at 5090 Sprinkle Road. Attorney Glen Smith requested his April 11,
2016 letter to Vicki Georgeau requesting ZBA #15-21 be postponed be read into the record. The letter was
read into the record. The applicant also provided Board members copies of a September 10, 2012 Michigan
v Brandon McQueen, and Matthew Taylor, d/b/a/ compassionate apothecary, LLC amicus brief, a LARA
Medical Marihuana Act statistical report for fiscal year 2015, and a paper titled “Health Effects Associated
with Indoor Marijuana Grow Operations.” Mr. Smith stated the reason he was requesting a postponement
was because he had been hired only 10 days earlier and needed an opportunity to research the law concerning
this case. Schau inquired if the applicant could withdraw the request and resubmit later. Bear stated if the
Board made a decision to deny the request the applicant could re-apply after a year. Learned inquired if it
would be possible for an applicant to file an appeal and at the time of the meeting withdraw the request and
re-file and withdraw repeatedly so one could effectively stay enforcement indefinitely. After some
discussion, the Board determined that would be contrary to Section 42-622(A). Mr. Smith reiterated the
applicant was requesting the item be postponed to give him time to research the issue, and he could not recall
any instances of the Board not postponing a request during the time he served on the Board. Robbe stated
most times the Board has postponed an item it had been because the Board wanted additional information.
Mr Smith stated he was requesting postponement to the next regularly scheduled meeting to fully research
all issues surrounding the request.

A public hearing was opened. Mike Sims spoke in favor of postponing the item. Steve Bliss stated the Board
felt they had adequate information to act on the nearly identical request, ZBA #15-14, and saw no reason
why this application should get a stay of enforcement when they did not. The public hearing was then closed.

The Board discussed postponement or possibly re-opening ZBA #15-14. A motion was made by Schaefer,
seconded by Learned to table ZBA #15-21. Upon roll call vote: Robbe-No, Schaefer-Yes, Phillip-No, Schau-
No, Seyburn-No, Learned-Yes, Bright-Yes. The motion failed 3-4. A motion was made by Schau, seconded
by Robbe to deny a) a favorable interpretation that a medical marihuana patient-caregiver exchange is
permitted at 5090 Sprinkle Road, as the text was quite clear that it is only permitted as a home occupation;
b) uphold the administrative decision not to permit a medical marihuana patient-caregiver exchange at 5090
Sprinkle Road; ¢) deny a use variance to operate a medical marihuana patient-caregiver exchange at 5090
Sprinkle Road, as the property can reasonably be used by other uses permitted in the district; and d) a
Temporary Use Permit to operate a medical marihuana patient-caregiver exchange at 5090 Sprinkle Road,
as the property can reasonably be used by other uses permitted in the district. In addition, the application and
supporting material, staff report, and all comments, discussion and materials presented at this hearing be
incorporated in the record of this hearing and the findings of the Board, and action of the Board be final and
effective immediately. Upon roll call vote: Philipp-Yes, Learned-Yes, Seyburn-Yes, Bright-Yes, Robbe-
Yes, Schau-Yes, Schaefer-Yes. The motion passed 7-0.
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OTHER BUSINESS: A handout from the Michigan Association of Planning containing information about
how Boards should handle potential conflicts of interest was provided by staff.

STATEMENT OF CITIZENS: John Cavanaugh, friend of Jonathan Rockwood, stated he thought the
medical marijuana items should have been postponed. Seyburn stated he hoped everyone understood that the
Board acted in accordance with the scope of its authority in rendering its decisions, and the previous two
applicants may find relief from City Council, who does have authority to change the ordinances. Robbe
stated as a developer he must thoroughly investigate whether a proposal complies with all local ordinances
and if not then first working with the community to change those ordinances or getting variances before
opening for business, and takes exception to times when applicants do not do the same. Brianna Hill stated
she had worked hand in hand with city officials such as the City Manager and the Director of Community
Development who personally came on site, walked them through the process and advised them to handle
things exactly the way they did.

ADJOURNMENT: There being no further business, the meeting was adjourned at 11:15 p.m.

Respectfully submitted,

Jeff Mais
Zoning & Codes Administrator
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TO: Zoning Board of Appeals DATE: April 29,2016
FROM: Vicki Georgeaﬁ*,d »irector of Community Development
SUBJECT: ZBA #15-11, Christine Pelletier, 4415 Raborn Court; R-1C, One Family Residential.

CODE SECTION: 42-121(B)(1) Accessory Buildings; p. CD42:29

APPEAL: Requesting a variance to retain a partially constructed 58-foot by 19-foot (1,102 sq. ft.)
two-story accessory building in the rear (south) yard that is 19.5 feet in height where a
maximum 14-foot height is permitted.

STAFF RECOM-

MENDATION: At the February 8, 2016 meeting, the Board granted a variance to retain a 13-foot by 13-
foot two-story accessory building, but postponed action on the above referenced variance
to give the applicant the opportunity to investigate the extent of work necessary to bring
the barn into compliance with code and secure estimates for the same.

The applicant has provided a copy of estimated costs to either complete construction of
the barn in compliance with building codes, or demolish the partially-completed structure.
It is recommended the Board proceed with rendering its decision on the final variance.
Should the Board find a practical difficulty (presupposing the applicant still wishes to
proceed with completion of the structure at the time of the hearing), the Board is advised
to include the conditions that a building permit be obtained within 14 days of granting the
variance, and work on the barn be completed by no later than November 9, 2016.

PRACTICAL

DIFFICULTY: Size and topography of property and presence of mature trees, the buildings are not visible
to adjacent properties, and location of buildings on property noted by applicant. See
suggested motion form.

TACOMMDEWV2015-2016 Department Files\Board Files\Zoning Board\15-21, 5090 Sprinkle\2016 04 29 VG ZBA 15-11 Rabom, 4415 (staff rpt)3.docx
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RECEIVED

APR 22 2016
_ COMMUNITY DEVELOPMENT ,
Dreamswork Construction Fstimate = 090490
12720 Bellevue Road
Battle Creek, MI 49014 4/21/2016

Estimate for:
Christine Pelletier
4415 Raborn Ct
Portage MI 49024

Finish pole barn in back yard to meet Portage city

requirements :
Plans and Permits $350.00
Complete Construction of the barn structure (Option One) $22,500.00

1.) Re-frame for building height of 19 ft or less.

2.) Finish out siding

3.) Install proper load barring beams and supports

4.) Finish and level grade

If we can reduce the need to shorten the building then that would reduce the cost of the
finished construction by $8500.00

Demolition/Site Work (Option Two )

[f decided, the removal cost would include

1) Bonding as required from the City

2.) Tear down and remove from property the structure

3.) Dig out and remove from property the cement foundation. $8,020.00

John N Swartz
Dreamswork Construction

Phone # (269) 209 5869
Fax # (269) 962 1092

Dreamswork.john@yahoo.com
Lic# 2101196677



1 inch = 100 feet

reTr

fi

x
o
[T

ial Photography
4415 Raborn Court

Aer

Subject Property




Jeff Mais

From: Mike & Chris Pelletier <mikeonrock@yahoo.com>
Sent: Tuesday, March 29, 2016 4:24 PM

To: Jeff Mais

Subject: Request for postponement

Dear Board Members:

| have been attempting to get the necessary bids and information for the upcoming meeting on April 11th. Unfortunately
there have been some difficulties and delays to acquire the necessary information for you to review before the meeting. |
request that the Board would allow a postponement of the meeting until May 9th to give me some additional time to put
the information together for your review. Let me know if this is acceptable to you. Thank you.

Sincerely,

Christine Pelletier



A Natural Place to Move Department of Community Development

ZONING BOARD OF APPEALS APPLICATION

FOR COMPLETION BY APPLICANT

Application Date __| /{p / 20} le

Name of Applicant Ch Yi S"\"ln e p A \ P_"( i*Pr C/'V\Mf.. P (\TP.:»&& : s
Print Signature
Applicant’s Address 4415 Raborn C+, Por “'aﬁp, Mi}"? . Phone No. Al9- L 55-597p
02

Name of Property Owner (if different from Applicant)

Address Phone No.

Address of the Property that is the subject of this Application:
Street Address __ 4415 Ralnrn Ch, ?Dr*‘ﬁg e, M 49024

For Platted Property: Lot of : Plat

[If The Property Is Unplatted, the Legal Description is needed. Please attach on a separate sheet.]

Applicant’s interest in Property that is the subject of this Application: _ oo in e

Application Fee (Residential Uses) (All Other Uses)

Type of Appeal (Please check one of the following bold choices and provide the requested information):

\/_ Variance from Zoning Ordinance: Article Section j' [ ~ {2 ] Paragraph ﬂ

Regarding: Use v Area v/ Yards
Setbacks Parking Other
Reason for Request (Also complete page 2 of application): biaid TDas aere  Buily wit\hoood
Peconids and T avoikd  [ike to kﬁelh 24twe ¢f +hem.
Appeal of Administrative Decision: Article Section Paragraph
Reason for Request:
_____Interpretation of the Zoning Ordinance: Article Section Paragraph
Reason for Request:
A Temporary Permit for: Building Use Other Approval
Article Section Paragraph

Reason for Request:

FOR STAFF USE

Applicaﬁ%wb": l}"_“ Filing Date: i /Z /’ 6 Tentative Hearing Date: L/f/,‘é

Previous Application Filed Regarding This Property:

7900 South Westnedge Avenue ¢ Portage, Michigan 49002 ¢ (269) 329-4477
www.portagemi.gov




Zoning Board of Appeals Application
Page 2

Reason For Variance

1. Please explain how the property has characteristics such as narrowness, shallowness, irregular shape, topography, or natural
features that prevent compliance with the Zoning Ordinance. (Attach additional sheets if needed.)
The +we hinddings T wwold like +o Keep were h e Y Wit

Dermits: (See ot aebhec Pho¥uacacky of Parn _and Boler buildipa.)

ey botn excead the fouirFeen foct (4°) heioht Limiy. (Seo
¢ , . ) _ ) | = , cx-‘c\'ag&\w\ sheet)
2. Are the physical characteristics you explained above unique and not shared by neighboring properties? (Attach additional
sheets if needed.)
YES.

3. Can the property be reasonably used for the uses permitted in the zoning district without granting the variance? (Attach
additional sheets is needed. L
No, we can'd use d+hesy +wo biu ldig\jc witNout
+WYnws  varience

4. Is the variance the minimum necessary to permit reasonable use of the land and buildings, or would a lesser variance be fair and
ﬁuitable to the applicant as well as logical and just to other property owners in the area? (Attach additjonal sheets if needed.)
s the buaidings Nove clready been il 4, i+ is

-Y"enlui\r-er!_ for Cehsonable o

5. Explain how the variance would not result in adverse affects on adjacent properties or alter the character of the area. (Attach
additional sheets if needed.) o _
e bLL\\Ainﬁc are nNot visihle Svyanr YNe vaad nor
Teoxn any “n eagNoerioa s¥ructure » Thecse oo <tructurces

cse ofCect MYy na’ag*r\hc:rs.(s‘ge atrached

: . . : . ., S\heet)
6. Explain how the variance would not result in increased traffic congestion, noise, or other potential concerns, or in dangers from

fire, flood or other hazards, that would be detrimental to the property or to the area. (Attach additional sheets if needed.)
eS¢ bul\dings  are no¥y fur Commercial wuse . -T'ne»'l Newe A0

effeckt on #rc\@’\c: Noise, or Ofher Problems.

7. Is the reason for the request, the practical difficulty or the hardship created, due to an act of the applicant or due to an act by the

revious property owner? (Attach additional sheets if needed.)
ily_hus_hmd and eldect son  <kacYed censtruckias  Of
+

the buildiass. 1T hed ne kaowledae of angy  permi

: ) 7 ¥ .
requirements: I onoved ooy ofFfer mny KWushband died

: . ie ro . 4 . (See cMacdred sheed

8. Explain how the variance would fulfill the spirit and intent of the Zoning Ordinance. (Attach additional sheets’if needed.) ‘

The inteat of +h, Zoning Ordinance 1S Yo rnake sure  the
Ockione of Hhe hometwners ore sofe  and do not
AN \r‘easoncﬂo\\/ har ne}%\nb,-‘.-s. I bwelieve (< ¢e crradhed sheet)

Chiggten Dopoz o !
Signature of Applicant Date

7900 South Westnedge Avenue + Portage, Michigan 49002 + (269) 329-4477
www.portagemi.gov




Reason for Variance: (Continued)

1. The square footage of the barn would have required permission from
the Planning Committee to build.

5. The buildings were built around 2010. We never had a complaint
from anyone regarding these buildings.

7. in 2012. I anticipated my children buying the property. When this
did not work as planned, I was forced to evict my children from the
home. I am trying to bring the property into compliance with the City
of Portage without the unnecessary hardship that removing the
buildings would cause.

8. these two structures can meet the spirit of the Portage Zoning
Ordinance.
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Karen & Wayne DeBroske
4559 Foxfire Trail
Portage, Ml 49024
269-491-0102

January 25, 2016

Portage

Department of Community Development
7900 South Westnedge Avenue

Portage, M| 49002

RE: Christine Pelletier, 4415 Raborn Court request for variances
Dear Zoning Board:

[ feel there should NOT be a varlance allowed for a) to construct a new building that is 16 ft in helght,
and b) she should not be allowed a 19.5 ft accessory building as stated in your letter of 1/22/16. We
need to avoid the excess bulldings and bulidings over the maximum height. The property Is already too
unsightly. The ordinances are in place for a reason and we need to follow them to keep up the
appearance of our community and nelghborhood.

Thank you,
Karen DeBroske yne DeBroske

2z GZ9528€69¢ d@e|s aind 0ozewee)y UeA Ue WY 62.90.L 1 gl0g/ge/uer



PORTAGE

aﬁ A Natural Place to Move Department of Community Development
TO: Zoning Board of Appeals DATE: January 29, 2016
FROM: Vicki Georgeal‘i\,m}'rector of Community Development
SUBJECT: ZBA #15-11, Christine Pelletier, 4415 Raborn Court; R-1C, One Family Residential.

CODE SECTION: 42-121(B)(1) Accessory Buildings; p. CD42:29

APPEAL: Requesting variances to: a) retain a 13-foot by 13-foot (169 sq. ft.) two-story accessory
building in the side (east) yard that is 16 feet in height where a maximum 14-foot height
is permitted and; b) retain a partially constructed 58-foot by 19-foot (1,102 sq. ft.) two-
story accessory building in the rear (south) yard that is 19.5 feet in height where a
maximum 14-foot height is permitted.

STAFF RECOM-

MENDATION: The applicant is requesting the variance per the enclosed application. The 4.4 acre property
is zoned R-1C, One Family Residential, and is adjacent to multiple family dwellings,
zoned Planned Development, to the north; undeveloped properties, zoned R-1C to the
south; and single family dwellings, zoned R-1C, one family residential, to the east and
west. Access is provided from Raborn Court, a private drive. The property is improved
with a 2,669 square-foot two-story dwelling (1,630 square feet of living area on the ground
floor level) and attached 336 square-foot garage. The house and attached garage were
constructed in 1959. In 1969, a permit was issued to construct a 672 square-foot detached
garage in the side (west) yard. More recently, several other accessory buildings have been
constructed without permits (see attached notated aerial photo) including:

20-foot by 17-foot covered wood storage crib;

Partially constructed 24-foot by 32-foot attached greenhouse:
8-foot by 12-foot clapboard shed;

Small chicken coop;

6-foot by 8-foot shed;

13-foot by 13-foot two-story accessory building; and
Partially constructed 58-foot by 19-foot two-story barn.

A N e

The applicant has indicated buildings 1-4 listed above (wood crib, greenhouse, clapboard
shed, and chicken coop) will be removed but wishes to retain the 6-foot by 8-foot shed,
13-foot by 13-foot accessory building and 58-foot by 19-foot barn. The applicant will
obtain a permit for the 6-foot by 8-foot shed as no special approvals are necessary.
Variances to retain the two-story buildings are necessary since the buildings are 16 and
19.5 feet in height, respectively (refer to attached photographs). Additionally, and if the
variance is granted, the applicant would next need to obtain approval from the Planning
Commission regarding the 1,102 square foot barn since the area of this building, when
combined with the total area of the other accessory buildings, will exceed the ground floor
of the dwelling by 697 square feet.

7900 South Westnedge Avenue ¢ Portage, Michigan 49002 ¢ (269) 329-4477
www.portagemi.gov



PRACTICAL
DIFFICULTY:

While building permits were not obtained, the applicant indicates that due to the size of
the property and location of the accessory buildings, the buildings cannot be seen from the
street or from neighboring dwellings and the subject property and the adjacent properties
are densely wooded. An approximate 18-foot change in elevation exists between Raborn
Court at the north end and the barn in the rear (south) yard. The intent of the maximum
14-foot accessory building height is to limit potential negative impacts on neighboring
properties. This maximum height requirement is particularly important in more densely
developed neighborhoods where dwellings and accessory buildings are in close proximity.
The nearest dwelling (5235 Raborn Court) is approximately 270 feet from the 13-foot by
13-foot accessory building and 280 feet from the barn. The size of the subject property, ,
topography, screening fence, and presence of mature vegetation, effectively screen both
buildings from view of adjacent properties.

If the Board finds a practical difficulty exists, the variances may be granted. It is
recommended that any variance approval be conditioned upon the following:

1. Obtain a building permit for both structures within 30 days;

2. The buildings be brought into compliance with all applicable building codes within
six months; and

3. The 20-foot by 17-foot covered wood storage crib, partially constructed 24-foot by 32-
foot attached greenhouse, 8-foot by 12-foot clapboard shed and chicken coop be
removed within six months.

Size and topography of property and presence of mature trees, the buildings are not visible
to adjacent properties, and location of buildings on property noted by applicant. See
suggested motion form.

TACOMMDEV\2015-2016 Department Files\Board Files\Zoning Board\15-11, 4415 Raborn Ct\2016 01 29 VG ZBA 15-11 Raborn, 4415 (staff rpt) docx

7900 South Westnedge Avenue ¢ Portage, Michigan 49002 + (269) 329-4477

www.portagemi.gov



N Aerial Photography - 2013
4415 Raborn Court
(Overhead)
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Covered wood storage §3
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Glass covered greenhouse |3
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g@ A Natural Place to Move Department of CommuniﬁE&ﬁWEﬁt

APR 0 4 2016

ZONING BOARD OF APPEALS APPLICATION COMMUNITY DEVELOPMENT

FOR COMPLETION BY APPLICANT

Application Date ‘9/- A-28(4
Name of Applicant "qu ‘ t[ /éc ¥ ‘FL. %—%\
Signature

Print ‘
Applicant’s Address _ 32 9  Ja,f /gﬂ o/[ i :f ‘(& Yfh2x/ PhoneNo. _ 269 £06-05S </

Name of Property Owner (if different from Applicant)

Address Phone No.
Address of the Property that is the subject of this Application:
Street Address 6o 39 O\_ﬂ.ci boqd3 S (W J’wsﬁ/} <
For Platted Property: Lot of Plat

[1f The Property Is Unplatted, the Legal Description is needed. Please attach on a separate sheet.]

Applicant’s interest in Property that is the subject of this Application:

Application Fee (Residential Uses) (All Other Uses)
Type of Appeal (Please check one of the following bold choices and provide the requested information):
i_ Variance from Zoning Ordinance: Article Section Paragraph
Regarding: Use Area Yards
Setbacks Parking Other

Reason for Request (Also complete page 2 of application):

Appeal of Administrative Decision: Article Section Paragraph

Reason for Request:

Interpretation of the Zoning Ordinance: Article Section Paragraph

Reason for Request:

A Temporary Permit for: Building Use Other Approval

Article Section Paragraph ____

Reason for Request:

FOR STAFF USE

Application Number: ’ f__ ?/(f_ Filing Date: 4 /‘f Tentative Hearing Date: q ‘ ﬂ \\ b

Previous Application Filed Regarding This Property:

7900 South Westnedge Avenue * Portage, Michigan 49002 * (269) 329-4477
www.portagemi.gov



Zoning Board of Appeals Application
Page 2

1.

2.

3.

6.

T

Reason For Variance

Please explain how the property has characteristics such as narrowness, shallowness, irregular shape, topography, or natural
features that prevent compliance with the Zoning Ordinance. (Attach additional sheets if needed.)

ft! 4#-—%:»——5}

Are the physical characteristics you explained above unique and not shared by neighboring properties? (Attach additional
sheets if needed.)

_Saa Mﬂ. ‘nfﬁ‘./

Can the property be reasonably used for the uses permitted in the zoning district without granting the variance? (Attach
additional sheets is needed.)

Seo Abert e A—

[s the variance the minimum necessary to permit reasonable use of the land and buildings, or would a lesser variance be fair and
equitable to the applicant as well as logical and just to other property owners in the area? (Attach additional sheets if needed.)

foe HHack . _“_7L

Explain how the variance would not result in adverse affects on adjacent properties or alter the character of the area. (Attach
additional sheets if needed.)

BT S

Explain how the variance would not result in increased traffic congestion, noise, or other potential concerns, or in dangers from
fire, flood or other hazards, that would be detrimental to the property or to the area. (Attach additional sheets if needed.)

T’f.*g, HA’. &é m&-—‘-—

Is the reason for the request, the practical difficulty or the hardship created, due to an act of the applicant or due to an act by the
previous property owner? (Attach additional sheets if needed.)

Se— (75[&‘4.....‘.,#

Explain how the variance would fulfill the spirit and intent of the Zoning Ordinance. (Attach additional sheets if needed.)

j‘—g l%"/oﬂ\ "l'#

‘é—%“ f - -2 0/¢

Signature of Ap‘ﬁléﬂ( Date

7900 South Westnedge Avenue ¢ Portage, Michigan 49002 * (269) 329-4477
www.portagemi.gov
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50 Louis NW, Ste 614, Grand Rapids, Ml 49503
office 616 459 8000 / fax 616 459 3300

Gallander commercial st s P
rd

4-4-2016

o e E\\IED
7900 South Westnedge REG

Portage, MI 49002
RE: 6039 &6043 South Westnedge Parking Variance GQ\N“

Dear ZBA Board Member,

Please see the attached site plan as an exhibit to this letter requesting a parking variance for 6039 &6043

South Westnedge. Said parking variance will be for a Starbucks Drive Through establishment. Currently,
| the use categories make it hard to pinpoint where a Starbucks should fall as it isn't a McDonalds (1/25SF
of UFA) type restaurant or a sit down restaurant with wait staff (1/75 SF of UFA). The UFA is
approximately 1,100 SF, which, under the closest guideline (1/25 SF of UFA) would require Starbucks to
have 44 parking spots. Starbucks has a good deal of history and has indicated that the attached site plan
with 23 parking spots is more than adequate for their use. Starbucks has provided developer with the
attached letter and some examples of similar site plans to assist in the parking variance.

Also, the parking variance would be a good fit for the site should a change in use occur. The parking
ratios for office and retail are supported by the current site plan.

I am excited to work with the City of Portage and Starbucks to have a store in Portage and will look
forward to your response for support.

Please contact me with any questions.

Sincerely,
| David Keyte
|
retail L] office L] industnal O development L] businesses L] investment L] multi-family - management

ccmichigan.com



David Keyte
Callander Commercial
628 W Milham

Portage MI 49024
Email: dkeyte@ccmichigan.com

David,

By way of introduction, Starbucks Coffee Company has approximately 12,000 US stores and nearly
24,000 worldwide. With a combination of café, kiosk, and drive-thru stores, Starbucks continues to fine-
tune its store development process and business model for each individual concept. Based on our
experience with both free-standing and multi-tenant drive-thrus producing an avg of 60% - 70% of sales
through the drive thru window, we feel confident the site plan for 6039/6043 South Westnedge will
satisfy the number of parking spaces required to support our store operations at this location.

In support of this, | have attached a few site plan examples of existing Starbucks free-standing drive
thru stores. One in particular, located on Alpine Ave in Grand Rapids, stands out as a very similar store
to the one proposed at 6039/6043 South Westnedge. This site plan and the others attached, represent
prototypes for drive-thrus, with the ideal number of parking spaces between 20 -25. In this instance,
there are 21 spaces, which has been sufficient to support the 51k VPD traffic on Alpine Ave. Based on a
comparable car count for South Westnedge Ave, the 23 spaces provided in the current site plan should
also be sufficient to support the store operations.

Please let me know if the City of Portage has any further questions regarding our parking requirements.
We look forward to proceeding on this project.

Sincerely,

Dave sHbema

Dave Alkema

Starbucks Coffee Company
Store Development Manager
Grand Rapids, M|
dalkema@starbucks.com
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”ﬁl G PORTAGE

~ 570 A Natural Place to Move Department of Community Development
TO: Zoning Board of Appeals DATE: April 29,2016
FROM: Vicki Georgeeﬁsg\ﬁlrector of Community Development
SUBJECT: ZBA #15-24, David Keyte, 6039, 6043 South Westnedge Avenue, B-3, General
Business

CODE SECTION: 42-523, Off-Street Parking Requirements, p. CD42:120

APPEAL: Requesting a variance from the parking requirements to provide 23 off-street
parking spaces where a minimum 44 spaces are required.

STAFF RECOM-

MENDATION: The applicant is requesting the above referenced variance per the enclosed
application, letter of explanation, site plan and related materials. The properties at
6039 South Westnedge Avenue and 6043 South Westnedge Avenue are both
zoned B-3, general business, and are adjacent to other commercial properties to
the north, south, and across the street to the west. To the east is a residential
neighborhood.

The two properties are currently under separate ownership/control and
accommodate two different businesses. The applicant proposes to acquire and
combine the properties into a single zoning lot, demolish the existing buildings
and redevelop the site with a 2,199 square-foot freestanding Starbucks drive-
through store, off-street parking lot and related improvements. The proposed store
will have a usable floor area (UFA) of approximately 1,100 square feet. The
Zoning Ordinance requires one parking space for every 25 square feet of UFA for
“fast food restaurants that provide both takeout and table areas but do not provide
waiter/waitress service to the table or in-car service.” While 44 spaces are
required, the applicant proposes to provide 23 spaces.

The applicant indicates the Starbucks business model differs from traditional fast
food restaurants, and on average generates 60-70% of their sales via the drive-thru
window, and as a result needs approximately half the parking required by
ordinance. In support of the request, the applicant has provided site plans for
similar sized facilities having a similar number of parking spaces. Additionally,
the Starbucks Store Development Manager, Dave Alkema, reports the parking lots
at these facilities are typically 80% filled during peak hours. City staff contacted
the cities of Royal Oak, Walker, Woodhaven, and Oshtemo Township, and all
four municipalities report no problems with parking at their respective locations.

In order to comply with the parking requirements, the applicant would have to
reduce the usable floor area of the store to 575 square feet or acquire additional
land area, neither of which are practical. As noted above, it is apparent that
similar sized facilities have operated in other communities for several years with

7900 South Westnedge Avenue ¢ Portage, Michigan 49002 + (269) 3294477
www.portagemi.gov



comparable parking and have not experienced any parking difficulties. Based on
the unique characteristics of the Starbucks operations and documentation
provided regarding parking demand for similar stores in other communities, the
variance can be recommended.

PRACTICAL

DIFFICULTY: Applicant notes unique business operational characteristics and parking demand
with similar stores.

T\COMMDEV\2015-2016 Department Files\Board Files\Zaning Board\15-24, 6039 SWA\2016 04 29 VG ZBA 15-24 SWA, 6039 (staff rpt) doc
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_ FROM © WOLDRING SURVEY

FAX NO.

! 616 32¢ O0G4F—HApr:

CERTIFICATE OF SURVEY

The undersigned, a Registered Land Surveyor under the laws of the State of Michigan, certifies that he has made a survey
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LI

of the foliowing described property. Measurements were made and corners perpetuated in accordance with the true and

astablished lines of the property as described.

Situated in the City of Portage, Kalamazoo County, Michigan:

Lot 17, Bauierla's Cove, Section 24, Town 3 South, Range 11 West,
Kalamazoo County, Michigan, according to the plat thereof as recorded
in Liber 9 of Plats, on Page 21, Kalamazoo County Records.

Owner: Kathleen Kline

Property Address: 4622 Deep Point Drive, Portage, M1 49002
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| hereby certify that the survey as shown

above is correct as described.
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Surveyed

March 30, 2016

Survey No. __ 2016-02

By:

Professional Surveyor #22446
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4622 Deep Point Drive

Aerial Photography
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IPORTAGE

- 50| A Natural Place to Move Department of Community Development

ZONING BOARD OF APPEALS APPLICATION

FOR COMPLETION BY APPLICANT

Application Date ‘/" /- / b . ’ :
\- / /
Name of Applicant _____ Kathleen Kline :
Print Signature

Applicant’s Address __ 4622 Deep Point Drive Phone No. _269-341-1209
Name of Property Owner (if different from Applicant)

Address Phone No.

Address of the Property that is the subject of this Application:
Street Address 4622 Deep Point Drive

For Platted Property: Lot 17 of Bauierla's Cove Plat
[If The Property Is Unplatted, the Legal Description is needed. Please attach on a separate sheet.|
Applicant’s interest in Property that is the subject of this Application: Owner
Application Fee _135.00 (Residential Uses) (All Other Uses)
Type of Appeal (Please check one of the following bold cheices and provide the requested information):
__X_Variance from Zoning Ordinance: Article_ 4 Section _42-350 Paragraph A
Regarding: Use Area Yards
Setbacks Front Parking Other __Lot coverage

Reason for Request (Also complete page 2 of application): 4_Addition of living-space above garage and-laundry room.
— 2 _Addition of a master bath

Appeal of Administrative Decision: Article Section Paragraph

Reason for Request:

Interpretation of the Zoning Ordinance: Article Section Paragraph

Reason for Request:

A Temporary Permit for: Building Use Other Approval

Article Section Paragraph

Reason for Request:

FOR STAFF USE

Application Number: Filing Date: Tentative Hearing Date:

Previous Application Filed Regarding This Property:

7900 South Westnedge Avenue + Portage, Michigan 49002 * (269) 329-4477
www.portagemi.gov



Zoning Board of Appeals Application
Page 2

Reason For Variance

I Please explain how the property has characteristics such as narrowness, shallowness, irregular shape, topography, or natural

features that prevent compliance with the Zoning Ordinance. (Attach additional sheets if needed.) o
The lot is narrow w at 4 e n front

etback. A variance v i ! i | cture.

2. Are the physical characteristics you explained above unique and not shared by neighboring properties? (Attach additional
sheets if needed.)

These characteristics are similar to the neighboring lake lots. The garages of adjacent lots are also
. :

3. Can the property be reasonably used for the uses permitted in the zoning district without granting the variance? (Attach
additional sheets is needed.)

4. Is the variance the minimum necessary to permit reasonable use of the land and buildings, or would a lesser variance be fair and

e%;uitable to the applicant as well as logical and just to other property owners in the area? (Attach additional sheets if needed.) .
. The minimal variance seems reasonable to build within the current footprint and keep within the side

yard setbacks.

o The bath addition | inimal i | lof ; — 26% ta 27%

5. Explain how the variance would pot result in adverse affects on adjacent properties or alter the character of the area. (Attach
additional sheets if needed.) )

The additions do not impair the view to the lake for adjacent residents. The houses on either side do not
have any windows that would be blocked b¥ the additions. See si |ppo[1 from neighhnrq

6. Explain how the variance would not result in increased traffic congestion, noise, or other potential concerns, or in dangers from

fire, flood or other hazards, that would be detrimental to the property or to the area. cfAlLach additional sheets if needed.) .
The two car garage will continue to accommocrate résident vehicles without altering access to the site.

7. Is the reason for the request, the practical difficulty or the hardship created, due to an act of the applicant or due to an act by the
previous property owner? (Attach

_'Lhe_mmem_fomlnrinf will be used for this

8. Explain how the variance would fulfill the spinit and intent of the Zoning Ordinance. (Attach additional sheets if needed.)
Granting these variances would promote adding value to the property for comfort and convenience

ighboring lots

%MW Y4-7-/6

éignvature of Appl{canf Date

7900 South Westnedge Avenue * Portage, Michigan 49002 + (269) 329-4477
www.portagemi.gov
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Blue line = lot dimensions  Green line = proposed living space above garage and laundry room Tan line = proposed master bath

Purple line = alignment with neighboring garages Orange line = original city map




As a neighbor of Kathleen Kline of 4622 Deep Point Drive | (we) support her proposal for additional living space above

the garage and the addition of a master bathroom.

Address _4o0/4 /)d..—;ro ot Dr
Jpor%ajr,, L] 4T oo
269-217- /92

Brian Loy

Signature (s) &ﬂm, y 4

pate _ 7/ /7/i¢

Phone

Print Name

Address 'QZQ/ g /3-3&9 /Q)/ﬂf' DI".

/
fC}Y”%z?jffz ; )4 él%fbad;,
LuG- s52-959%

Phone

Print Name _/_fD\’[ z‘—‘ //fy"

—

_\‘_‘__
Date Y- z726=70i¢

Signature (s)

Address_ ¢4/ /)éz,ﬂ Poirt Dr

por#szka, [ 4500>
oG = SIF =5 TP

Print Name j Ce B_/Oc’,ﬂJS/?}:z_

Signature (s) /}M Emanma

Date 4’ 4‘{ —20i b

Phone

Address ’T{ CI8 Afigfﬂ )%fﬂf L,
)0 0/794.5@, M~ 400

Phone _ 457 - Sk ¢ —/ 1717 Z
Print Name A/(CJZ;{/ J;/?ﬁ-sm

Signature (s) NF’/{X %ﬂw
Date LI "_” I g

Address

Phone

Print Name

Signature (s)

Date

Phone

Print Name

Signature (s)

Date

Address

Phone

Print Name

Signature (s)

Date

Address

Phone

Print Name

Signature (s)

Date







As a neighbor of Kathleen Kline of 4622 Deep Point Drive | (we) support her proposal for additional living space above

the garage and the addition of a master bathroom.
‘7? 703

Address ‘7470 S’ 20 Lot Df' Address

100/7‘6?:4@ , /L// Y9002
Phone g‘?&(]‘)}é{} 157"/7

Phone

°"\D'77l

Print Name /7« N L-k-d.\/&ﬂ Pz Print Name

Signature (s), ‘}ﬁq hié‘a’\‘f7"’“¢_‘—‘-—-‘ Signature (s)

Date /%Z’J//' ¢ Date

Address 4/ 72¢ Ddéﬂ )D ot [ Address
pom‘d,m M ¥#F002

Phone J@?"QSO—‘DB’ESH( Phone

Print Name Y20 A CS}C/?I}QS o) Print Name

Signature (s) WOQ\_ Signature (s)

Date ?.7726 ~l6 Date

Address l%g o0 O&Z,O p ourt Dr Address
pom’rwc M %G00 2

Phone : ,2 [ / ({}) ‘7 f)/ Phone

Print Name j VA j ACES vy Print Name

Signature (s) ../ O "’:f"i % 2 A T Signature (s)

Date ' L!t -4 -] 6 Date

Address Address

Phone Phone

Print Name Print Name

Signature (s) Signature (s)

Date Date




LEIPORTAGE

| A Natural Place to Move Department of Community Development

| —

TO: Zoning Board of Appeals DATE: April 29, 2016

FROM: Vicki Georgeé%irector of Community Development

SUBJECT: ZBA #15-25, Kathleen Kline, 4622 Deep Point Drive; R-1A, One Family Residential.

CODE SECTION: 42-350 Schedule of Regulations; p. CD42:84.

APPEAL: Requesting variances to: a) construct a second story addition above the existing garage
located two feet from the front (west) property line where a 25-foot front setback is
required; b) retain the existing dwelling and attached garage that have 26% lot coverage
where a maximum 25% is permitted; and ¢) construct a 10-foot by 7-foot master bathroom
addition that will result in 27% lot coverage where a maximum 25% lot coverage is
permitted.

STAFF RECOM-

MENDATION:  The applicant is requesting the variances per the enclosed application, survey, floor plan,
plot plan, and related materials. The 40-foot wide by 80-foot deep lakeside lot (3,200
square feet) has an additional 2,780 square feet of ‘riparian area,” is zoned R-1A, one-
family residential, and is improved with a nonconforming 981 square-foot dwelling
constructed in 1925, a (non-permitted) 75 square-foot metal garden shed, and a
nonconforming 573 square-foot attached garage constructed in 1992. The property is
adjacent to single family residences to the north and south and to a 62 acre agricultural
property, zoned R-1B, one family residential, across the street to the west.

As background for the Board, a variance was granted to a previous owner in 1992 (ZBA
#92-02) permitting construction of the existing attached garage seven feet from the front
property line. This measurement was apparently based upon a sewer as-built drawing and
previous owner’s site sketch. The current owner recently had a boundary survey
conducted, which found the property is not as deep as originally represented to the Board
in 1992. Consequently, the garage was constructed approximately two feet from the front
(west) property line, and also less riparian area is available to count towards total lot size.
The house, attached garage and shed total 1,630 square feet and represent a 27% lot
coverage.

Concerning request a) the applicant proposes to construct additional living space and a
laundry room above the existing garage to accommodate an aging parent. The proposed
addition will not alter the footprint of the dwelling, but because it adds additional usable
living space (vertically) within the required front setback, a variance is necessary.
Compliance with the code is generally encouraged, however, in this instance there are no
apparent conforming options available. The dwelling is nonconforming in size and cannot
be expanded in the manner proposed without further exceeding the maximum lot cover.
Additionally, the builder indicates a second story addition above the house is not feasible
due to structural limitations. There are exceptional circumstances applying to the property

7900 South Westnedge Avenue ¢ Portage, Michigan 49002 « (269) 329-4477
www.portagemi.gov



PRACTICAL
DIFFICULTY:

which do not apply generally to other properties within the zoning district which include
the narrow lot width and substandard lot area. The immediate practical difficulty was not
caused by the applicant. The front setback is not out of character with the area, and aligns
with several other dwellings and/or garages in the immediate vicinity. Finally,
construction of the proposed addition on the street side, as opposed to the lake side, should
minimize impacts on adjacent property and the surrounding neighborhood, and the
variance will not materially impair the intent and purpose of the Zoning Ordinance. For
the reasons noted above the variance can be recommended.

Concerning request b), the existing lot coverage has existed in its current state for the past
24 years with no reported complaints. The applicant purchased the property earlier this
year in its current condition, and the practical difficulty causing the need for the variance
was not created by the applicant. In addition, the applicant has agreed to remove the 75
square-foot shed, which will reduce the lot coverage to 26%. The lot’s substandard
dimensions are an exceptional circumstance, the variance will not be detrimental to
adjacent property and the surrounding neighborhood, and will not materially impair the
intent and purpose of the Zoning Ordinance. For these reasons the variance can be
recommended with the condition that the shed be removed.

With regard to request c), the applicant’s desire to have a third bathroom is acknowledged,
but this desire does not in itself constitute a practical difficulty. The applicant has not
demonstrated why a third bathroom is the minimum necessary to reasonably use the
property. The lot coverage already exceeds the maximum allowed, and, therefore staff
does not recommend the variance.

Size and shape of substandard lot. See suggested motion form.

TACOMMDEV\2015-2016 Department Files\Board Files\Zoning Board\15-25; 4622 Deep Point\2016 04 29 VG ZBA 15-25 Deep Point, 4622 (staff rpt).docx
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G PORTAGE

eﬁ A Natural Place to Move Department of Community Development
Tk Zoning Board of Appeals DATE: April 29,2016
FROM: Vicki Georgeamrector of Community Development

SUBJECT: Zoning Board of Appeals Rules of Procedure

During the March 28, 2016 Zoning Board of Appeals (ZBA) meeting, Board member Learned
provided a recommendation (attached) to amend the ZBA Rules of Procedure pertaining to
conflict of interest.

In response to this recommendation, city staff and the City Attorney have discussed this proposal
and concur that a revision to the Rules of Procedure is appropriate with regard to conflict of
interest. Based on this review, it is recommended that the ZBA Rules of Procedure be amended
consistent with Section 7 of the attached Planning Commission Rules of Procedure. In addition
to adding language regarding conflict of interest, it is also recommended that the ZBA Rules of
Procedure be amended to add language consistent with Section 8, which requires disclosure of ex
parte communication with an applicant.

T\COMMDEW\2015-2016 Department Files\Board Files\Zoning Board\2016 04 29 VG ZBA Rules of Procedure (staff rpt) docx
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City of Portage — Zoning Board of Appeals

RECEIVED

_ _— MAR 2 8 2016
Subject:_Rules of Procedure Amendment Consideration Request
Regarding: Conflicts of Interest COMMUNITY DEVELOPMENT
Submitted by:
Chadwick Learned (Member ZBA)
6813 Gertrude Dr

Portage, Mi 49002

Premise: Given a number of recent occurrences regarding conflicts of interest by board members on
appeal request from citizen | believe the Zoning Board of Appeals should amend our Rules of Procedure
to address our conduct in such matters.

Under authority in Michigan Zoning Enabling Act -2006 PA 110: The board has the authority to set
procedures for handling “conflicts of interest” among other items. Only the board has this authority, it

does not rest with the city government or council.

The last amendment to our Rules of Procedure was made in July 1995 and there is currently no written
procedure addressing conflicts of interest.

Proposed Section Addition:

Conflicts of Interest:

Board members whom believe a conflict of interest exist between them and a matter before the ZBA
shall adhere to the following procedures:

1) Declare the apparent conflict of interest before discussion on such matter starts.

2) Inyour judgement state your intent on voting or abstaining from voting on the matter with
rationale for either.

3) The chairman (or current acting chairman) shall accept the decision of the member OR if either
the chairman himself OR any member request a vote on the matter shall be taken before the full
board. 4 votes will be required for action on any motion regarding the matter.

4) No member can be compelled to refrain from voting simply because it is perceived that he or
she may have some "conflict of interest" with respect to the motion under consideration. If a
member has a direct personal or pecuniary (monetary) interest in a motion under consideration
not common to other members, he should not vote on such a motion, but even then he or she
cannot be compelled to refrain from voting.

5) If board member is abstaining from voting on the matter, he/she shall vacate his/her seat on the
board for the duration of consideration on the matter.



Subsection 1: Abstaining member’s participation in public hearing or discussion of appeals.

The board recognizes that membership in the ZBA does not deprive a citizen of their free speech rights
regarding matters before the board. Indeed a board member’s conflict may be because of a material
interest in the matter and as such they have the rights afforded all citizens.

However, all attempts to avoid undue influence shall be taken and the public made fully aware of the
citizens position on the board and potential conflicts.

Remaining board members will consider each conflict of interest regarding another board member who
has a material interest in a matter before the board on a CASE BY CASE basis before consideration of the
matter ensues. The board reserves rights to set additional rules of procedure in these cases.



CITY OF PORTAGE ZONING BOARD OF APPEALS

RULES OF PROCEDURE

Section 1. Convening of Meeting: Quorum:

The Chairperson, or in his/her absence or at his/her direction, the Vice-Chairperson, shall, at the time fixed for meeting,
take the chair for convening the Board. The presence of four (4) members at the meeting shall constitute a quorum for the
transacting of business. The Chairperson shall summarize the rules of order and those portions of the Zoning Ordinance
pertaining to the Board's operations. A total of four (4) affirmative votes will be necessary to approve a request for a
variance or temporary use. (This shall be the case regardless of the number of members present.) A total of five (5)
affirmative votes will be necessary to approve a request for a use variance.

Section 2. Order of Business:

The business of all regular meetings shall be transacted as far as possible in the following order:

Call to Order Old Business

Pledge of Allegiance New Business

Roll Call Statements of Citizens
Approval of Minutes Adjournment

Section 3. Reading of Minutes:

Unless a reading of the minutes of a meeting is requested by a member of the Board, such minutes may be approved or
corrected without reading if the Director of Community Development or his/her designee has previously furnished each
member with a true copy thereof.

Section 4. Agenda for Meeting:

The Director of Community Development, or his/her desi gnate, shall prepare an agenda of the business to be considered at
each regular Board meeting. No business shall be considered by the Board unless placed upon the agenda for the meeting
not later than 5:00 o'clock p.m. on Monday, ten working days preceding the meeting. A total of eight items will be
accepted for any one meeting (old and new business items), and will be placed on the agenda in the order received. Any
number of requests over eight will be placed on the next regularly scheduled meeting agenda (See also Section 6).

Section 5. Regular Meeting: time - place:

The Board shall routinely convene on the second Monday of each month at 7:00 p.m. in the City Council Chambers;
provided, however, that when the day fixed for any regular meeting falls upon a National Holiday, or the eve of a National
Holiday, or upon any regular or special election day, or when the Board may determine to hold such meeting at a different
hour or day, the notice of the time and place of the changed meeting date shall be given by mail to all concerned at least five
(5) days prior to the meeting and at least one (1) notice shall be posted in or at the entrance to the Council Chambers in
Portage City Hall.

Section 6. Special Meetings; Notices Required:

(a) Special meetings may be called, as may be necessary, by the Director of Community Development when the presiding



Zoning Board of Appeals
Rules of Procedure
Page 2

officer is advised that:

1) an applicant requests a special meeting, submits the required special meeting fee and four (4) or more Board
members can schedule to attend (five (5) or more Board members if the application involves a use variance); or

2) two (2) or more applications are received after a regular meeting agenda is full and before the normal closing
date of that meeting agenda, and four (4) or more Board members can schedule to attend (five (5) or more
Board members if the application involves a use variance). Normal variance application fees apply in this case.

(b) The Chairperson, or any four (4) members of the Board, may on written request to the Director of Community
Development call a special meeting.

(¢)  No more than eight items will be placed on any special meeting agenda.

Section 7. Officers of the Board:

(a) The officers of the Board shall consist of a Chairperson, Vice-Chairperson and Secretary. Said officers shall be elected
by the Board from among its members at the regularly scheduled June meeting and shall serve for a period of one year, or
until their successors are elected,

(b) Presiding Officer; Powers and Duties: The Chairperson shall be the presiding officer of the Board. He/she shall state
every request coming before the Board, announce the decision of the Board on all matters, and decide all questions of order;
provided, however, that upon an appeal to the Board, a majority vote of the Board shall conclusively determine such
question of order. He/she shall vote on all questions. He/she shall at the request of the a Board member divide any
question, if such question in his/her opinion is subject to division, and he/she shall submit it as divided. He/she shall
provide all in attendance the opportunity to be heard, and will read all correspondence submitted to the Board.

(c) Vice-Chairperson; Powers and Duties: In the event the office of the Chairperson shall become vacant by death,
resignation or otherwise, the Vice-Chairperson shall become Chairperson for the unexpired term of this office. In the
absence of the Chairperson or due to his/her inability to discharge the duties of this office, such duties shall for the time
being devolve upon the Vice-Chairperson.

(d) Secretary; Powers and Duties: In the event the Vice-Chairperson is for like reason, unable to act, such duties shall for
the ume being devolve upon the Secretary. Pursuant to Section 8, if a time limit is set for Statement of Citizens, the
Secretary shall keep the time and advise the presiding officer. Any communications received by the Board will be read by
the Secretary during the applicable public hearing. The Secretary shall perform other duties as directed by the Chairperson.

Section 8. Statements of Citizens:

All citizens shall have a reasonable opportunity to be heard for a reasonable length of time in the course of each meeting
after standing, being recognized by the presiding officer, and stating their name and address. The presiding officer may set
a reasonable time limit on the length of time a citizen or any other person may address the Board if, in the presiding
officer's judgment, such time limit will aid in the orderly and efficient administration of the Board's business. If such time
limit 1s imposed by the presiding officer, the Board shall accept written materials from any citizen or person. If it appears
there is a number of people who wish to make a statement on a business item, they shall be encouraged by the presiding
officer to elect a spokesperson or limit their statements to only providing the Board with new information.

Section 9. Rules of Debate:

(a) There shall be no debate or discussion of any issue prior to the proper introduction of said issue.

(b) When a motion is under debate, only the following resolutions shall be in order:



Zoning Board of Appeals
Rules of Procedure

Page 3
Motion to adjourn,
2 Motion to take a recess.
3. Motion to lay on the table.
4, Motion for the previous question.
3. Motion to postpone to a day certain.
6. Motion to refer to a committee of the Board.
7 Motion to amend or substitute.

8. Motion to postpone indefinitely.
(c) A motion to adjourn and a motion to lay on the table shall always be in order and without debate.
(d) After a motion is made to close debate, the presiding officer shall poll the Board on the question of closing the debate
and put the principal question to an immediate vote of the Board. If the yesses prevail, the presiding officer shall

immediately poll the Board on the principal question, or questions, without further debate.

(e) All votes shall be taken by yes and no, and be entered upon the Journal to show the names of those voting in the
affirmative and in the negative, or abstaining except if the vote is unanimous, the record need merely so state.

Section 10. Suspending; Amending Rules:

(a) These rules may be suspended by a vote of five (5) members of the Board present and voting.

(b) These rules may be amended by a vote of five (5) members of the Board present and voting.



Zoning Board of Appeals
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Section 11. Attendance:

Board members who will be absent shall, if possible, notify the Department of Community Development prior to meeting.

Section 12, Governing Rules of Order:

Roberts Rules of Order may apply to all other items not provided for in these rules, except where they may be inconsistent
with said rules.

Section 13. Appeals; Hearings:

(a) An appeal may be taken to the Zoning Board by any person affected by a decision of the Director of the Department of
Community Development. The appeal shall be filed with the Director of the Department of Community Development
within ten (10) working days of the Director's decision. The appeal shall be filed on the form provided by the Department
of Community Development. The grounds for the appeal must be documented at the time of filing. The ten (10) day appeal
period shall begin from the date said decision is written and transmitted to the affected person.

(b) Agenda items, once brought before the Board, may not be resubmitted for consideration or appeal unless a substantial
change in circumstances shall have occurred. The concurring vote of a simple majority of members shall be necessary to
determine the significance of the change.

(c) If the Zoning Board of Appeals denies a request for a variance, the Board may, if it chooses, grant a variance for a
lesser degree if moved and voted upon at the same meeting as the denial. If the Board does not take such action, then the
request may not be resubmitted for consideration unless a substantial change in circumstances has occurred. The concurring
vote of the simple majority shall be necessary to determine if a substantial change in circumstance has occurred.

Section 14. Board Authority:

The Board shall exercise such powers and perform such duties as are authorized and provided by the statutes and laws of the
State of Michigan, and particularly Act 207 of 1921 as amended.

Approved: October 8, 1973
Amended:  February 20, 1985
Amended: December 12, 1988
Amended: July 1995



CITY OF PORTAGE PLANNING COMMISSION
RULES OF PROCEDURE
ARTICLE I - COMMISSION AUTHORITY, PURPOSE AND OBJECTIVES

Section 1. The Commission shall exercise such powers and perform such duties as are
authorized and required by P.A. 33 of 2008, Michigan Planning Enabling Act (M.C.L 125.3801
et seq.), as amended, P.A. 110 of 2006, Michigan Zoning Enabling Act (M.C.L. 125.3101 et
seq.), as amended, and City of Portage City Charter and Code of Ordinances.

Section 2. The Commission shall make and approve a master plan as a guide for development
within the City of Portage. The Commission shall review and act upon all proposed zoning
ordinances, zoning amendments, special land use permits, site plans, preliminary plats,
amendments to land use plans, capital improvement programs, plans from adjacent and
contiguous governmental units, and other related duties, pursuant to statutory and ordinance
requirements.

Section 3. The Commission shall adopt these Rules of Procedures for the transaction of
business, and shall keep a public record of its resolutions, transactions, findings, and
determinations.

Section 4. The Commission shall make an annual written report to the legislative body
concerning its operations and the status of planning activities, including recommendations
regarding actions by the legislative body related to planning and development.

ARTICLE I - MEMBERSHIP AND OFFICERS OF COMMISSION

Section 1. Membership of the Commission shall consist of nine members. Members of the
Commission shall be appointed by the Mayor subject to approval of a majority of City Council
elected and serving in accordance with the Michigan Planning Enabling Act and per City
Charter.

Section 2. The officers of the Commission shall consist of a Chairperson, Vice-Chairperson and
a Secretary and other officers as may be considered advisable, per the Michigan Planning
Enabling Act.

Section 3. Said officers shall be elected by a vote of the Commission at the annual meeting in
June and shall serve for a period of one year, or until their successors are elected. Nomination of
officers shall be made from the floor of the meeting and the election shall be immediately
thereafter. Vacancies in office shall be filled by regular election procedure.



Section 4. The Chairperson shall preside at all meetings of the Commission. The Chairperson
shall have a vote upon all actions as a Commissioner. The Chairperson shall sign all documents
authorized by the Commission. The Chairperson may appoint members to committees and
advisory committees, subject to Commission approval.

Section 5. In the event the office of the Chairperson shall become vacant by death, resignation
or otherwise, the Vice-Chairperson shall become Chairperson for the unexpired term of this
office.

Section 6. In the event of the absence of the Chairperson or the inability of the Chairperson to
discharge the duties of this office, such duties shall for the time being devolve upon the Vice-
Chairperson. In the event the Vice-Chairperson is for like reason, unable to act, such duties shall
for the time being devolve upon the Secretary.

Section 7.

(a) Each member of the Commission shall avoid conflicts of interest and not
deliberate on, vote on, or review a matter where a conflict of interest exists. Conflicts of interest
include, but are not limited to the following: where the concern involves the member, the
immediate family or household of the member; where the subject property is owned by or is
within 300 feet to property owned by the member; or where there is a corporation, partnership or
other entity in which the member has an ownership, employment, or other financial interest.
Conflicts of interest of a member may also arise where the member may derive a personal profit
or gain, directly or indirectly, from his or her official position or authority or benefit financially
from confidential information which the member has obtained or may obtain by reason of that
position or authority or where the member has a substantial direct or indirect financial, personal
or ownership interest other than an interest similar to that of other citizens affected.

(b) Potential conflicts of interest shall be raised by a member as soon as known by the
member and if a conflict of interest exists, the member shall not receive materials concerning the
conflict of interest, participate in discussions regarding the matter, attend a closed session in
which the matter is discussed and shall exit the meeting room during deliberation of the matter.

(c) Other Commissioners may vote on whether there is a reasonable conflict that
disqualifies a Commissioner from voting and may also vote to disqualify a member from
participating, reviewing or voting on a matter if the interested member neglects or fails to
disqualify him or herself.

(d) Failure of a member to disclose a potential conflict of interest as required by these
Rules of Procedure constitutes malfeasance in office.

Section 8. If a member of the Commission has ex parte contact with an applicant who has a
request before the Commission, the member shall disclose such contact to the Commission at the
public hearing or deliberation of the matter.



ARTICLE I - MEETINGS

Section 1. Regular meetings of the Commission shall be held the 1% and 3" Thursday of each
month at Portage City Hall, 7900 South Westnedge Avenue, Portage, Michigan 49002 for the
transaction of such business as may be brought before the Commission. When a regular meeting
falls on or near a holiday, the meeting schedule may be adjusted as determined by the
Commission. Special meetings to accommodate applicant requests and additional business may
also be scheduled periodically by the Commission. All meetings of the Commission shall be
open to the public and shall comply with the Open Meetings Act.

Section 2. The second regular meeting held in the month of June shall constitute the annual
meeting of the Commission.

Section 3. Members of the Commission shall be notified in writing of the time and place of all
meetings not less than 48 hours before the meeting. Notices of meetings of the Commission
shall specify the business to be transacted and no other business shall be officially considered at
said meeting, unless added by the affirmative vote of at least five members of the Commission.

Section 4. A written agenda shall be prepared for all meetings before the Commission. The
normal order of business shall be as follows:
(a) Call to Order
(b) Pledge of Allegiance
(c) Approval of Minutes
(d) Site/Final Plans
(e) Public Hearings
(f) Plats/Residential Condominiums
(2) Old Business
(h) New Business
(1) Statement of Citizens
(j) Adjournment

Section 5. During meetings where a large number of citizens may be anticipated to be present
who may wish to speak regarding an agenda item, the Chairperson may establish a time limit for
public comment and request that citizens not repeat previously voiced comments. Further, the
Commission may adjourn the public hearing to a larger venue if circumstances require.

Section 6. The City Manager, or designate, on behalf of the Commission, shall prepare all public
notices for agenda items pending before the Commission consistent with the Michigan Planning
Enabling Act, Michigan Zoning Enabling Act, Open Meetings Act and other applicable statutes.

Section 7. The City Manager, or a member of the City Administration as designated by the City
Manager, shall attend all Commission meetings.

Section 8. The City Attorney, or designate, shall provide professional legal advice and attend all
Commission meetings.



Section 9. Following every meeting, the City Manager, or designate, shall prepare summary
meeting minutes for review and approval by the Commission at the next scheduled meeting.

ARTICLE IV - QUORUM AND VOTING

Section 1. Five members of the Commission shall constitute a quorum for the transaction of
business.

Section 2. At least five concurring votes shall be necessary for all decisions made by the
Commission, except when a motion involves an amendment to the Master Plan, which shall
require an affirmative vote of at least 2/3 (six concurring votes) of the membership of the
Commission and unless otherwise provided by law or these Rules of Procedure

Section 3. Each Commissioner present shall be entitled to one vote in meetings of the
Commission.

Section 4. The City Manager, or designate, City Attorney and other officials of the City may
participate in Commission discussions, but shall not vote, introduce motions or initiate any other
parliamentary action.

ARTICLE V - COMMITTEES

Section 1. The Commission may approve committees of Commission members with such duties
and functions as it deems available. The Chairperson with approval of the Commission may
approve appointment of advisory committees whose members are not members of the planning
commission, per the Michigan Planning Enabling Act.

Section 2. The Commission may also authorize advisory committees whose membership may
consist of individuals whose experience, training or interest may qualify them to lend valuable
assistance to the Commission by acting in an advisory capacity in consulting with the
Commission on the technical and special phases of its programs.

ARTICLE VI - AMENDMENTS

Section 1. These Rules of Procedure may be altered or suspended, amended or repealed by the
Commission at any regular or special meeting,

ARTICLE VII - RULES OF ORDER

Section 1. In all cases not covered by these rules, Roberts Rules of Order will govern.

Z:\Jody\PORTAGE\Planning Commission\Rules of Procedure.092310.doc
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RanDALL L. BROWN
R ASSOCIATES, PLC

ATTORNEYS AND COUNSELORS AT 1AW

RANDALL L. BROWN 1662 EAST CENTRE AVENUE
CHARLES R. BEAR PORTAGE, MICHIGAN 49002
BRYAN W. BEACH April 28, 2016

TELEPHONE (269) 323-8812
DENNIS E. KORDISH (1996-2008) FACSIMILE (269) 323-0055
brownandassociates@artt.net

PERSONAL & CONFIDENTIAL

ATTORNEY/CLIENT PRIVILEGE RECEIVED

Ms. Vicki Georgeau, Director
Zoning Board of Appeals APR 29 2016
Department of Community Development

City of Portage COMMUNITY DEVELOPMENT
7900 S. Westnedge Avenue
Portage, Ml 49002 Via Email

Re: Conflict of Interest

Dear Vicki:

| have been asked to review a proposed rule of procedure prepared by a ZBA member
regarding conflict of interest and to provide an opinion with respect to developing such a rule.
The ZBA may adopt rules to govern its procedures and has done so in the past (MCLA
125.3603). The current rules however, do not include a rule of procedure to be followed when a
board member has a real or apparent conflict of interest concerning the matter before the board.
Identifying and appropriately dealing with real or apparent conflicts of interest is critical for board
members to fulfill their fiduciary duty and to make a fair and impartial decision.

As a public official, a ZBA member has a fiduciary duty to the public as follows:

“All public officers are agents, and their official powers are fiduciary. They are trusted
with public functions for the good of the public, to protect, advance and promote its
interests, and not their own. And, a greater necessity exists than in private life for
removing from them every inducement to abuse the trust reposed in them, as the
temptations to which they are sometimes exposed are stronger, and the risk of detection
and exposure is less.

...Fidelity in the agent is what is aimed at, and as a means of securing it, the law will not
permit the agent to place himself in a situation in which he may be tempted by his own
private interest to disregard that of his principal. People ex rel. Plugger v. Overyssel
Twp. Bd., 11 Mich. 222 (1863).”




Ms. Vicki Georgeau, Director
Zoning Board of Appeals
April 28, 2016

Page 2

The importance of fulfilling this fiduciary duty cannot be overstated and the
consequences for failing to do so are significant. Under the Zoning Enabling Act, a ZBA member
is required to disqualify himself or herself from a vote in which the member has a conflict of
interest. Failure of a member to disqualify himself or herself constitutes malfeasance’' in office
which may result in removal of the member by the City Council. MCL 125.3601(9). Additionally,
because the right to an impartial decision maker is a required part of due process in
administrative hearings, the failure of a board member to disqualify himself or herself from
participation in a matter in which the member has a conflict of interest may result in the actions
of the board being overturned. Crampton v Dept of State, 395 Mich 347; 235 NW2d 352 (1975).

Because of the significance of this topic, our office has written many opinions regarding
conflict of interest over the years. The following are excerpts from some of those opinions which
are relevant to developing a conflict of interest procedure for the ZBA:

‘A conflict of interest may arise as a result of “incompatible offices”. See MCLA
15.181, et. seq.(Incompatible Public Offices Act). Incompatible offices exist
when an office or position involves a conflict of duties with another office or
position. Michigan statute and case law set forth requirements to make such
determination.”

‘Another situation in which a conflict of interest may arise is where a public
servant becomes a party to any contract between himself or herself and the
public entity of which he or she is a member or employee. See MCLA 15.321, et.
seq. (Contracts of Public Servants with Public Entities Act). The Act prohibits a
public servant from directly or indirectly soliciting or negotiating a contract
between the City and an entity in which the public servant has an interest or is a
member. Also, the Act provides for exceptions to the above prohibitions if certain
disclosures about the public servant’s interests in the contract are made in the
public record. Even with disclosure, the public servant must abstain from the
vote.”

“‘Another much broader basis for a conflict of interest is found in the Standards of
Conduct for Public Officers and Employees Act. See MCLA 15.341, et. seq.
These Standards of Conduct have been incorporated in the City Council Code of
Ethics and Values Policy at Sections 3(A) through (H). One of the Standards of
Conduct provides that:

. a councilmember shall not vote or participate in any question on
which the councilmember has a substantial direct or indirect financial,
personal or ownership interest other than an interest similar to that of
other citizens affected”. See Section 3(H).”

' “Malfeasance” is defined as: “the performance by a public official of an act that is legally unjustified,
harmful, or contrary to law; wrongdoing (used especially of an act in violation of public trust)".
Dictionary.com Unabridged Random House, Inc. http://www dictionary.com/browse/malfeasance.
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“The Standards of Conduct includes other prohibitions summarized as follows:
a) not appearing or advocating on behalf of the private interest of third parties; b)
not render services for a private or public interest when incompatible or in conflict
with the discharge of official duties or impairment of independence or judgment;
and c) not participate in the negotiation or execution of permits, certificates or
other regulation or supervision relating to a business entity in which the
councilmember has a personal interest.”

“‘Although the City Council Code of Ethics and Values Policy only applies to City
Councilmembers, it can be used when analyzing conflict of interest issues with
the City’s several boards and commissions as well. Further, the standards
contained in the policy are taken from provisions of the state law.”

“Whether a conflict of interest can be readily apparent or not, is dependent on
which Standard of Conduct is being reviewed. For example, a direct financial
benefit gained to oneself or one’s spouse or family member is many times clear.
Ownership interest in the land which is the subject of a request or ownership in
other property that may be affected in value by Planning Commission action also
can be determined rather easily. However, more often than not, a potential
conflict based on “direct or indirect personal interest” requires much more factual
development.”

‘In an issue of the Planning and Zoning News, a question was raised whether a
planning commissioner should vote on an application concerning land across the
street from where the planning commissioner lives. The answer to that question
was that there was a financial interest in the outcome as a potentially impacted
neighbor:

The impact could be positive or negative. You are not likely to be
perceived as being objective, even if you think you could be. As a result,
you should not participate in the decision process as a representative of
the public because your mere presence may be influential on other
members of the decision body”. Planning and Zoning News, Vol. 13, No.
2, December, 1994, at pg. 8.”

It is a well-established principle of law that a member who is disqualified as a result of a
conflict of interest should not participate in the discussion or deliberations of the matter.

With the principles referenced above in mind, | submit the following comments with
respect to the proposed rule of procedure:

1. In my opinion a potential conflict of interest should be raised as soon as
known by the member, which shall be in advance of the scheduled
meeting.



Ms. Vicki Georgeau, Director
Zoning Board of Appeals

April 28, 2016
Page 4

The board should be able to vote on whether there is a reasonable
conflict that disqualifies a member from voting on, participating in, or
reviewing a matter if the interested member neglects or fails to disqualify
him or herself. This would allow the board to review the facts and
circumstances and deliberate to determine if the conflict of interest exists.
In light of the extent of the fiduciary duty of a public official, and that
failure to disqualify oneself if a conflict of interest exists is by law
malfeasance in office, the board should be able to disqualify a member
who does not disqualify himself or herself.

When a board member is disqualified, it is best if he or she leaves the
dais. The long standing policy for the Planning Commission and the City
Council, however, has been to go one step further and leave the meeting
room until the matter is concluded.

I am enclosing a copy of the Rules of Procedure for the City of Portage Planning
Commission which includes a conflict of interest rule in Article Il, Sections 7 and 8. | believe the
Planning Commission rules are reasonable and comport with the legal requirements for such
rules and recommend their adoption by the ZBA. Also enclosed is a copy of the City Council
Rules of Ethics, and an excerpt from a Michigan Association of Planning toolkit that discusses

conflict of interest.

If you have any questions or concerns, please do not hesitate to contact me.

CRBJ/jat
Enclosures

Very truly yours,

Charles R. Bear
Assistant City Attorney

ce! Laurence Shaffer (w/o encl.)
Rob Boulis (w/encl.)

z:\jody\portage\opinions\2016\2016-21.docx



CITY OF PORTAGE PLANNING COMMISSION
RULES OF PROCEDURE
ARTICLE | — COMMISSION AUTHORITY, PURPOSE AND OBJECTIVES

Section 1. The Commission shall exercise such powers and perform such duties as are
authorized and required by P.A. 33 of 2008, Michigan Planning Enabling Act (M.C.L 125.3801
et seq.), as amended, P.A. 110 of 2006, Michigan Zoning Enabling Act (M.C.L. 125.3101 et
seq.), as amended, and City of Portage City Charter and Code of Ordinances.

Section 2. The Commission shall make and approve a master plan as a guide for development
within the City of Portage. The Commission shall review and act upon all proposed zoning
ordinances, zoning amendments, special land use permits, site plans, preliminary plats,
amendments to land use plans, capital improvement programs, plans from adjacent and
contiguous governmental units, and other related duties, pursuant to statutory and ordinance

requirements.

Section 3. The Commission shall adopt these Rules of Procedures for the transaction of
business, and shall keep a public record of its resolutions, transactions, findings, and
determinations.

Section 4. The Commission shall make an annual written report to the legislative body
concerning its operations and the status of planning activities, including recommendations
regarding actions by the legislative body related to planning and development.

ARTICLE Il - MEMBERSHIP AND OFFICERS OF COMMISSION

Section I. Membership of the Commission shall consist of nine members. Members of the
Commission shall be appointed by the Mayor subject to approval of a majority of City Council
elected and serving in accordance with the Michigan Planning Enabling Act and per City
Charter.

Section 2. The officers of the Commission shall consist of a Chairperson, Vice-Chairperson and
a Secretary and other officers as may be considered advisable, per the Michigan Planning
Enabling Act.

Section 3. Said officers shall be elected by a vote of the Commission at the annual meeting in
June and shall serve for a period of one year, or until their successors are elected. Nomination of
officers shall be made from the floor of the meeting and the election shall be immediately
thereafter. Vacancies in office shall be filled by regular election procedure.



Section 4, The Chairperson shall preside at all meetings of the Commission. The Chairperson
shall have a vote upon all actions as a Commissioner. The Chairperson shall sign all documents
authorized by the Commission. The Chairperson may appoint members to committees and
advisory committees, subject to Commission approval.

Section 5. In the event the office of the Chairperson shall become vacant by death, resignation
or otherwise, the Vice-Chairperson shall become Chairperson for the unexpired term of this

office.

Section 6. In the event of the absence of the Chairperson or the inability of the Chairperson to
discharge the duties of this office, such duties shall for the time being devolve upon the Vice-
Chairperson. In the event the Vice-Chairperson is for like reason, unable to act, such duties shall
for the time being devolve upon the Secretary.

Section 7.

(a) Fach member of the Commission shall avoid conflicts of interest and not
deliberate on, vote on, or review a matter where a conflict of interest exists. Conflicts of interest
include, but are not limited to the following: where the concern involves the member, the
immediate family or household of the member; where the subject property is owned by or is
within 300 feet to property owned by the member; or where there is a corporation, partnership or
other entity in which the member has an ownership, employment, or other financial interest.
Conflicts of interest of a member may also arise where the member may derive a personal profit
or gain, directly or indirectly, from his or her official position or authority or benefit financially
from confidential information which the member has obtained or may obtain by reason of that
position or authority or where the member has a substantial direct or indirect financial, personal
or ownership interest other than an interest similar to that of other citizens affected.

(b) Potential conflicts of interest shall be raised by a member as soon as known by the
member and if a conflict of interest exists, the member shall not receive materials concerning the
conflict of interest, participate in discussions regarding the matter, attend a closed session in
which the matter is discussed and shall exit the meeting room during deliberation of the matter.

(c) Other Commissioners may vote on whether there is a reasonable conflict that
disqualifies a Commissioner from voting and may also vote to disqualify a member from
participating, reviewing or voting on a matter if the interested member neglects or fails to
disqualify him or herself.

(d) Failure of a member to disclose a potential conflict of interest as required by these
Rules of Procedure constitutes malfeasance in office.

Section 8. If a member of the Commission has ex parfe contact with an applicant who has a
request before the Commission, the member shall disclose such contact to the Commission at the
public hearing or deliberation of the matter.




ARTICLE Il - MEETINGS

Section 1. Regular meetings of the Commission shall be held the 1** and 3 Thursday of each
month at Portage City Hall, 7900 South Westnedge Avenue, Portage, Michigan 49002 for the
transaction of such business as may be brought before the Commission. When a regular meeting
falls on or near a holiday, the meeting schedule may be adjusted as determined by the
Commission. Special meetings to accommodate applicant requests and additional business may
also be scheduled periodically by the Commission. All meetings of the Commission shall be
open to the public and shall comply with the Open Meetings Act.

Section 2. The second regular meeting held in the month of June shall constitute the annual
meeting of the Commission.

Section 3. Members of the Commission shall be notified in writing of the time and place of all
meetings not less than 48 hours before the meeting. Notices of meetings of the Commission
shall specify the business to be transacted and no other business shall be officially considered at
said meeting, unless added by the affirmative vote of at least five members of the Commission.

Section 4. A written agenda shall be prepared for all meetings before the Commission. The
normal order of business shall be as follows:
(a) Call to Order
(b) Pledge of Allegiance
(¢) Approval of Minutes
(d) Site/Final Plans
(e) Public Hearings
(fH) Plats/Residential Condominiums
(g) Old Business
(h) New Business
(i) Statement of Citizens
(j) Adjournment

Section 5. During meetings where a large number of citizens may be anticipated to be present
who may wish to speak regarding an agenda item, the Chairperson may establish a time limit for
public comment and request that citizens not repeat previously voiced comments. Further, the
Commission may adjourn the public hearing to a larger venue if circumstances require.

Section 6. The City Manager, or designate, on behalf of the Commission, shall prepare all public
notices for agenda items pending before the Commission consistent with the Michigan Planning
Enabling Act, Michigan Zoning Enabling Act, Open Meetings Act and other applicable statutes.

Section 7. The City Manager, or a member of the City Administration as designated by the City
Manager, shall attend all Commission meetings.

Section 8. The City Attorney, or designate, shall provide professional legal advice and attend all
Commission meetings.



Section 9. Following every meeting, the City Manager, or designate, shall prepare summary
meeting minutes for review and approval by the Commission at the next scheduled meeting.

ARTICLE IV - QUORUM AND VOTING

Section 1. Five members of the Commission shall constitute a quorum for the transaction of
business.

Section 2. At least five concurring votes shall be necessary for all decisions made by the
Commission, except when a motion involves an amendment to the Master Plan, which shall
require an affirmative vote of at least 2/3 (six concurring votes) of the membership of the
Commission and unless otherwise provided by law or these Rules of Procedure

Section 3. FEach Commissioner present shall be entitled to one vote in meetings of the
Commission.

Section 4. The City Manager, or designate, City Attorney and other officials of the City may
participate in Commission discussions, but shall not vote, introduce motions or initiate any other
parliamentary action.

ARTICLE V — COMMITTEES

Section I. The Commission may approve committees of Commission members with such duties
and functions as it deems available. The Chairperson with approval of the Commission may
approve appointment of advisory committees whose members are not members of the planning
commission, per the Michigan Planning Enabling Act.

Section 2. The Commission may also authorize advisory committees whose membership may
consist of individuals whose experience, training or interest may qualify them to lend valuable
assistance to the Commission by acting in an advisory capacity in consulting with the
Commission on the technical and special phases of its programs.

ARTICLE VI - AMENDMENTS

Section 1. These Rules of Procedure may be altered or suspended, amended or repealed by the
Commission at any regular or special meeting,

ARTICLE VII - RULES OF ORDER

Section 1. In all cases not covered by these rules, Roberts Rules of Order will govern.
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CITY OF PORTAGE

CITY COUNCIL CODE OF ETHICS AND VALUES POLICY

1. Purpose. The Code of Ethics and Values Policy (‘Policy”) of the Portage City
Council is intended to establish standards of integrity, fair dealing, responsibility, accountability
and disinterested conduct which are an essential part of a fiduciary duty owed to the public by
its elected officials. The Policy is intended to encourage all councilmembers to place the public
interest above self-interest and maintain independence and partiality and fairness in their
judgment, decisions, and conduct. It is the policy of the City of Portage City Council to uphold,
promote and demand the highest standards of ethics from all councimembers. All members of
the City Council share a commitment to ethical conduct in the service to their community. This
Policy has been established to provide guidance for councilmembers so that the performance of
their duties will be carried out in an ethical manner. In furtherance of this goal, the following

general principles will apply:

A.

Councilmembers shall comply with the laws of the United States of
America, the State of Michigan and City of Portage in the performance of
their public duties.

Councilmembers shall work for the common good of Portage residents
and not be motivated by their own personal or financial interests.

Councilmembers will endeavor to treat all members of the public and
issues before them in a fair and equitable manner.

Counciimembers shall be committed to the concepts of effective and
democratic local government.

Councilmembers shall encourage communication between residents, City
Council and City Administration and endeavor to keep the community
informed on municipal matters, not otherwise made confidential.

Councilmembers shall safeguard public confidence by being honest, fair
and respectful of all persons with whom they have official contact and will
follow the rules and laws that govern the deliberation of public policy
issues and meaningful involvement of the public.

Councilmembers have an obligation to attend Council meetings and other
meetings necessary for the performance of their official duties.
Councilmembers should be prepared for meetings they attend, review
materials, listen to the public discussions before them, keep comments
and questions relevant to the business at hand, participate in discussions
and make informed decisions based on the merits of each question.

2. Definitions.

A.

Councilmember means an elected member of the City Council.



Confidential information means information, written or non-written, that
has been obtained by a councilmember in the course of acting as such,
that is not available to members of the public pursuant to the Michigan
Freedom of Information Act, being MCL 15.231 et. seq., or pursuant to
other law, regulation, policy or procedure recognized by law, and that the
councilmember is unauthorized to disclose:

Immediate family means:

1. A councilmember's spouse or domestic partner, or

2. A councilmember's relative by lineal descent, parent, brother,
sister or a person who resides in the councilmember’s household;
or

3. An individual claimed by a councilmember or a counciimembers

spouse as a dependent under the United States Internal Revenue
Code, being 26 USC 1 et. seq.

Ownership Interest means financial or pecuniary interest that a
councilmember has in the affairs of 1) any business entity in which the
councilmember or a member of his or her immediate family is an officer,
director, member, or employee; 2) any business entity in which the
councilmember or a member of his or her immediate family controls, or
directly or indirectly owns, in excess of 5% of the total stock; or 3) any
person or business entity with whom the councilmember has a contract.

Personal Gain or Benefit means any benefit which is accepted or
received by a councilmember or the councilmember’s immediate family,
or is perceived by a reasonable person to be accepted or received by a
counciimember or the counciimember's immediate family, as
remuneration for the purpose of improperly influencing an official action in
a specific manner or for refraining from the performance of an official
action in a specific manner, or as inducement for the councimember to
act in favor of some interest other than in the public interest.

Conflict of Interest — Standards of Conduct.

A.

A councilmember shall not divulge to an unauthorized person confidential
information acquired by the councilmember in the course of his or her
duties as a councilmember in advance of the time prescribed for its
authorized release to the public, if it is to be released to the public.

Councilmembers shall represent the official policies and positions of the
City Council to the best of their ability when designated as delegates or
City representatives for this purpose. When presenting their individual
opinions and positions, a councilimember may not represent, nor allow the
inference of, his or her personal opinion or position as that of the City
Council or the City of Portage.



C. A councilmember shall not appear or advocate on behalf of the private
interest of third parties, including the councilmember’s immediate family
members, before the City Council or any City board, committee or
commission or other proceeding of the City.

D. A councilmember shall not solicit or accept a gift or loan of money, goods,
services or other things of value for the benefit of a person or organization
other than the City which tends to influence the manner in which the
councilmember or another public officer or employee of the City performs
official duties.

E. Except as permitted by state law, a councilmember shall not engage in a
business transaction in which the councilmember may derive a personal
profit or gain, directly or indirectly, from his or her official position or
authority or benefit financially from confidential information which the
councilmember has obtained or may obtain by reason of that position or
authority.

F. Except as permitted by state law, a councilmember shall not engage in or
accept employment or render services for a private or public interest
when that employment or service is incompatible or in conflict with the
discharge of the councilmember's official duties or when that employment
may tend to impair his or her independence or judgment or action in the
performance of official duties.

G. Except as provided by state law, a counciimember shall not participate in
the negotiation or execution of contracts, making of loans, granting of
subsidies, fixing of rates, issuance of permits or certificates or other
regulation or supervision relating to a business entity in which the
councilmember has a personal or ownership interest.

H. Except as permitted by state law, a councilmember shall not vote or
participate in any other question on which the councilmember has a
substantial direct or indirect financial, personal or ownership interest other
than an interest similar to that of other citizens affected.

4, Disclosure. Whenever the performance of official duties shall require a
councilmember to deliberate and vote on any matter involving the counciimember’s financial or
personal interest, the councilimember shall publicly disclose the nature and extent of the interest
and is disqualified from participating in the deliberations and voting on the matter. The
disclosure shall be made public at a meeting of the City Council before the matter is voted upon
or in any other manner required by law.

B, Gifts. Councilmembers and their immediate family members shall not directly or
indirectly solicit or accept a gift or loan of money, goods, services or other things of value which
tend to influence the manner in which the councilmember or other public officer or employee of
the City performs his or her official duties. Councilmembers are not prohibited from receiving
money, goods, services or other items of value if not given to influence the councilmember in
the performance of his or her official duties. The following list includes, but are not limited to,

examples not prohibited:



A The solicitation and acceptance of campaign contributions in accordance
with state law.

B. Admission or registration fees, travel expenses, entertainment, meals or
refreshments that are furnished to a councilmember by the sponsor of an
event which is related to official local government business in connection
with the event to which one or more members of the public are invited or
are furnished to the councilmember in connection with a speaking
engagement, teaching or the provision of assistance to an organization or
another governmental entity as long as the City does not compensate the
councilmember for the same items.

C. An award publicly presented to a councilmember by an individual or a
non-governmental entity or organization in recognition of the
councilmember’s public service, acts of heroism, crime solving or other
similar recognition.

D. Any gift or loan of money, goods, services or other things of value paid for
by the federal, state, local government or other public agency authorized
by law.

6. Use of City Property. No councilmember shall request, use, or permit the use

of any city owned or supported property, vehicle, equipment, material, labor, or service for the
personal convenience or the private advantage or personal gain of the councilmember or any
other person which is not available to the public at-large.

7. Nepotism. A councilmember shall not influence or cause, directly or indirectly,
the employment or any favorable employment action of an immediate family member, or
participate in any employment decision about such family member.

8. Political Activity. Councilmembers shall not use any city owned property,
vehicle, equipment, material, labor or services for the councilmember's own political benefit or
for the political benefit of any other person seeking elective office, which is not available to the
public at large on an equal basis. No political activity of the councilmember shall interfere with
the performance of the usual duties of any city officer or employee.

9. Compliance.

A This Policy is intended to encourage and promote the highest standards
of ethical conduct and behavior by members of the Portage City Council
and is not intended to be a code of conduct enforceable by punitive
measures.  Violations of this Policy are not intended to subject
councilmembers to reprimand or censure by the City Council. A violation
of this Policy shall not be considered a basis for challenging the validity of
a councilmember’s decision or position as a councilmember.

B. It is not the intent of this Code to in any way limit the right or ability of any
councilmember to exercise his or her discretion in making legitimate
policy decisions which are within their discretion so long as such action
does not provide a special benefit to that person, relieve the



councilmember of a particular duty, or treat that person differently than
other similarly situated city residents.

10. Delivery of Policy to Councilmembers. The City Clerk shall deliver a copy of
this Policy to each councilmember as soon as practicable after the enactment of this Policy and
to each new councilmember at the time of taking office. The City Clerk shall also request that
each councilmember sign and return an acknowledgement the receipt of this Policy.

11 Amendments. This Policy may be amended to remain consistent with state law
regarding the local code of ethics and the standards required therein.

12. Ethics Committee. If a councilmember requests an interpretation of this Policy,
the Mayor shall select three (3) councilmembers to convene an Ethics Committee meeting who
will provide its opinion to the councilmember requesting the interpretation.

Effective date: , 20

Peter J. Strazdas, Mayor
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Conflict of Interest

Definition: A conflict of interestis a situation in which someone in a position of trust, has
competing professional or personal interests. Such competing interests can make it
difficult to fulfill his or her duties impartially. A conflict of interest exists even if no unethical
or improper act results from it. A conflict of interest can create an appearance of
impropriety that can undermine confidence in the person, profession, or court system.

Do | Face a Conflict of Interest?

From time to time, planning commissioners may need to ask themselves this question.
The correct answer is often difficult to determine but the wrong answer can be a
problem. A planning commissioner’s integrity is at stake as is the reputation of the
commission on which you serve. As active and involved community members, you will
probably face conflict of interest issues at some point in your planning commission
appointment. At times, the issue may be clear-cut, such as a financial issue or having a
family member as an applicant. At other times, it may not be as clear.

You probably have a conflict of interest if -

¢ You are the applicant

+ A close relative is the applicant

¢ A business associate, lender or renter is the applicant

+ The applicant is a party with whom you have a close tie

¢ The proposal could allow you, a relative, or a business associate to receive a financial

gain or benefit.
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If you have to ask yourself whether or not you have a conflict, chances are others are
asking as well. It is better to avoid the perception of a conflict, even though you may
conclude that a conflict does not exist. Ultimately, the decision is a personal one. If you
feel that you can honestly make an objective decision, and the presence of a conflict is
not clear, take the action with which you are most comfortable. If you are uncertain, it
is most appropriate to openiy discuss the issue during the commission meeting and
allow the entire commission to assist in the determination.

What to Do if You Have a Conflict of Interest

In order to maintain public trust and ensure fairness, it is critical to follow some simple
steps if you have or are legitimately perceived to have a conflict of interest. When
reviewing these steps, keep in mind that the perception of a conflict is just as
important as reality. In any case, the commission’s bylaws should address conflicts of
interest.

¢ Declare your apparent conflict of interest

¢ Abstain from voting and do not participate in deliberations, either as a member of
the board or commission, or as a “citizen.”

¢ Once the conflict is declared, leave the room. Although you cannot be prohibited
from speaking as a “citizen,” remember that the audience likely will be influenced by
your comments, and this could have the appearance of bias. This can ultimately
undermine the public trust in the planning process.

If you have a conflict of interest, don't discuss the proposal, either formally or
informally, with any member of a board or commission who might have to act. Don't
use inside knowledge and contacts. If you are the applicant, or otherwise involved in
the proposal, make sure that you obtain minutes, staff materials, etc., through the
same procedures as any other applicant. If you are the applicant, don't represent
yourself; make sure you have someone else represent you.
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