CITY OF ____________________
SMALL WIRELESS FACILITIES PERMIT PURSUANT TO MCL SECTION 460.1301 ET. SEQ

_____________________________
Name of Permit Holder


TERMS AND CONDITIONS

Definitions


Company shall mean ___________, a corporation, organized under the laws of the State of ________ whose address is ___________________________________.

Effective Date shall mean the date set forth in Part 13.

Manager shall mean Municipality’s City Manager or designee.

Small Wireless Facilities Act shall mean the Small Wireless Communications Facilities Deployment Act, Act 365 of 2018 or any revisions or amendments thereto (the “Act”). 

Municipality shall mean the City of Portage, a Michigan municipal corporation.

Permit shall mean this document.

Public Right-of-Way shall mean the area on, below, or above a public roadway, highway, street, alley, easement, or waterway, to the extent Municipality has the ability to grant the rights set forth herein.  Public right-of-way does not include a federal, state, or private right-of-way or RR ROW.

Small Cell Wireless Facility or Facilities shall have the meaning as provided in the Act. This Permit does not cover the Company’s equipment or personal property, such as copper and fiber cables, lines, wires, switches, conduits, pipes, and sheaths, which are installed in the right-of-way and separately permitted under the Metropolitan Extension Telecommunications Rights-of Way Oversight Act, Act No. 48 of the Public Acts of 2002, as amended.

Collocate shall have the meaning as provided in the Act.
 Utility Pole shall have the meaning as provided in the Act.
 Applicable Codes shall have the meaning as provided in the Act.
 Wireless Support Structure or Support Structure shall have the meaning as provided in the Act and does not include a utility pole.
Term shall have the meaning set forth in Part 7.
Grant

Municipality hereby grants a permit under the Act to Company for access to and ongoing use of the Public Right-of-Way to construct, install and maintain Small Cell Wireless Facilities in those portions of the Public Right-of-Way and as further identified in Exhibit A on the terms set forth herein.

Exhibit A may be modified by written request by Company and approval by Manager.

Manager shall not unreasonably condition or deny any request for a modification of the Facilities described in Exhibit A, except as in those circumstances specifically enumerated in the Act. 

Map and List of Small Cell Wireless Network.  This Permit shall apply to and allow only the placement of Small Cell Wireless Facilities which are precisely identified on the map submitted by the Company as part of its application process, or as subsequently amended, and which is attached as Exhibit A.  Where applicable, the required map(s) shall include and identify any requested pole height(s), all attachments and detailed drawings of any attachment. Once precise locations have been approved, the Company shall provide latitude and longitude coordinates for the locations of the small cell wireless facilities and any associated support structures to the Municipality's engineering department as well as detailed as-built drawings within 90 days of the completion of installation.
 
Duty to Keep Current.  Company shall maintain in a form acceptable to the Municipality, a current map and list of the location(s) of all small cell wireless facilities and associated poles and support structures used by Company in the Municipality's Public Right-of-Way. Company shall provide such list to the Municipality within ten (10) Business Days upon receipt of request for same; and Company shall, whether or not requested by the Municipality, provide an updated list and map promptly after any change is made in regard to the locations of poles specified by Company in such lists and maps.

The design and concealment measures contained in Exhibit B to this Permit shall apply to the construction, installation, and maintenance of a Small Cell Wireless Facility in an historic, residential, or downtown district.

Limited Placement. This Permit does not authorize the placement of small cell wireless facilities, poles, support structures or any other equipment on sites, locations, structures or facilities other than those specifically identified herein.  Placement of small cell wireless facilities, poles and associated support structures shall comply with the terms of the Municipality's conditions of access set forth in Exhibit B. This Permit does not relieve Company of its burden of seeking any necessary permission from other agencies which may have jurisdiction regarding Company's proposed use. Nothing herein shall prohibit the Municipality from requiring a separate Public Right-of-Way access permit for work that will unreasonably affect traffic patterns or obstruct vehicular or pedestrian traffic in the Public Right-of-Way.

Limited Uses. Company represents, warrants and covenants that its small cell wireless facilities installed pursuant to this Permit will be utilized as support for the rendering of wireless telecommunication services, including wireless services, and Company is not authorized to and shall not use the small cell wireless facilities to offer or provide any other services not specified herein.

Nonexclusive.  The rights granted by this Permit are nonexclusive.  Municipality reserves the right to approve, at any time, additional permits for access to and ongoing usage of the Public Right-of-Way by telecommunications providers and to enter into agreements for use of the Public Right-of-Way with and grant franchises for use of the Public Right-of-Way to telecommunications providers, cable companies, utilities and other providers.

Contacts, Maps and Plans

Company Contacts.  The names, addresses and the like for engineering and construction related information for Company and its Telecommunication Facilities are as follows:


			Company’s Local Representative
		Address
		Phone
		Email			

Company’s Location of Engineering Records: 
		Address
		Phone
				Email			
			Company’s Engineering and Design Representative: 
				See Exhibit A Drawings attached thereto. 

Company’s Construction Vendor(s):
										
Address
Phone
Email	
			
			Company’s 24-hour access: 
				Address
				Phone
				Email
	
	The preceding information is accurate as of the Effective Date.  Company shall notify Municipality in writing as set forth in Part 12 of any changes in the preceding information.

Use of Public Right-of-Way

No Burden on Public Right-of-Way.  Company, its contractors, subcontractors, and the Small Cell Wireless Facilities shall not unduly burden or interfere with the present or future use of any of the Public Right-of-Way.  If Municipality reasonably determines that any portion of the Small Cell Wireless Facilities constitutes an unsafe burden or interference to Municipality, due to changed circumstances that impact usual travel or public safety on the Public Right-of-Way or obstruct the legal use of the Municipality’s Public Right-of-Way, Company, at its sole expense, shall modify the Small Cell Wireless Facilities or take such other actions as Municipality may determine in good faith is in the public safety interest to remove or alleviate the burden, and Company shall do so within a reasonable time period.  Municipality shall attempt to require all occupants of a pole or conduit whose facilities are a burden to remove or alleviate the burden concurrently.


No Priority.  This Permit does not establish any priority of use of the Public Right-of-Way by Company over any present or future permittees or parties having agreements with Municipality or franchises for such use.  In the event of any dispute as to the priority of use of the Public Right-of-Way, the first priority shall be to the public generally, the second priority to Municipality, the third priority to the State of Michigan and its political subdivisions in the performance of their various functions, and thereafter as between other permit, agreement or franchise holders, as determined by Municipality in the exercise of its powers, including the police power and other powers reserved to and conferred on it by the State of Michigan.

Restoration of Property.  Company, its contractors and subcontractors shall restore, at Company’s sole expense, in a manner approved by Municipality, any portion of the Public Right-of-Way that is in any way disturbed, damaged, or injured by the construction, installation, operation, maintenance or removal of the Telecommunication Facilities to a reasonably equivalent (or, at Company’s option, better) condition as that which existed prior to the disturbance. In the event that Company, its contractors or subcontractors fail to make such repair within 60 days after notice, Municipality may make the repair and Company shall pay the costs Municipality incurred for such repair.

Marking.  Company shall mark the Small Wireless Facilities with a label not to exceed one square foot on each utility pole subject of this Permit providing the Company’s name and provide a toll-free number for assistance. 

Tree Trimming.  Company may trim trees upon and overhanging the Public Right-of-Way so as to prevent the branches of such trees from coming into contact with the Small Wireless Facilities, consistent with any standards adopted by Municipality.  Company shall dispose of all trimmed materials.  Company shall minimize the trimming of trees to that essential to maintain the integrity of the Small Wireless Facilities.   Except in emergencies, all trimming of trees in the Public Right-of-Way shall have the advance approval of Manager.

Installation and Maintenance. The construction and installation of the Small Wireless Facilities shall be performed pursuant to plans approved by Municipality.    Company shall install and maintain the Small Wireless Facilities in a reasonably safe condition. Company may perform maintenance on the Small Wireless  Facilities without prior approval of Municipality, provided that Company shall obtain any and all permits required by Municipality in the event that any maintenance will disturb or block vehicular traffic or as otherwise required by Municipality.

Compliance with Laws.  Company shall comply with all laws, statutes, ordinances, rules and regulations regarding the construction, installation, and maintenance of its Small Wireless Facilities, whether federal, state or local, now in force or which hereafter may be promulgated including but not limited to a Metro Act Permit pursuant to 2002 PA 48; MCL 484.3101 et seq. Company shall obtain all such permits or approval prior to performing any work in the Public Right-of-Way under this Permit, and shall be in compliance with all terms and conditions of those permits and approvals.  Before any installation is commenced, Company shall secure all necessary permits, licenses and approvals from Municipality or other governmental entity as may be required by law, including, without limitation, all utility line permits and highway permits.  Municipality shall not unreasonably delay or deny issuance of any such permits, licenses or approvals.  Company shall comply in all respects with applicable codes and industry standards, including but not limited to the National Electrical Safety Code (latest edition adopted by Michigan Public Service Commission) and the National Electric Code (latest edition).  Company shall comply with all zoning and land use ordinances and historic preservation ordinances as may exist or may hereafter be amended.  This section does not constitute a waiver of Company’s or Municipality’s right to challenge laws, statutes, ordinances, rules or regulations now in force or established in the future.

Street Vacation.  If Municipality vacates or consents to the vacation of Public Right-of-Way within its jurisdiction, and such vacation necessitates the removal and relocation of Company's Facilities in the vacated Public Right‑of‑Way, Company shall, as a condition of this Permit, consent to the vacation and remove its Facilities at its sole cost and expense when ordered to do so by Municipality or a court of competent jurisdiction. Company shall relocate its Facilities to such alternate route as Municipality and Company mutually agree, applying reasonable engineering standards.

Relocation.  If Municipality requests Company to relocate, protect, support, disconnect, or remove its Facilities because of street or utility work, or other public projects, Company shall relocate, protect, support, disconnect, or remove its Facilities, at its sole cost and expense, including where necessary to such alternate route as Municipality and Company mutually agree, applying reasonable engineering standards.  The work shall be completed within a reasonable time period.  Additionally, otherwise the Municipality may require Company to remove or relocate upon a written request from the Municipality on sixty (60) Days' notice at Company's sole cost and expense, portions of the Company's small cell wireless facilities, poles, and/or support structures whenever Municipality reasonably determines that the removal or relocation is needed: (1) to facilitate or accommodate the construction, completion, repair, relocation, or maintenance of a Municipality project, or utility company projects (2) because the Company's facilities, poles or support structures interfere with or adversely affect proper operation of the public light poles, traffic signals, communications systems or other facilities, (3) because of a sale or vacation of the Public Right-of-Way by the Municipality, (4) because there is a change in use of the Public Right-of-Way by the Municipality provided such use affects similarly situated licensed users in the Public Right-of-Way, (5) because there is damage to and/or a planned removal of a pole or support structure, or (6) to preserve and protect the public health and safety, in a manner not inconsistent with 47 U.S.C. § 332(c)(7). Company shall at its own cost and expense remove, relocate and/or adjust its small cell wireless facilities, poles, and/or support structures, or any part thereof, to such other location or locations in the Public Right-of-Way, or in such manner, as appropriate, as may be designated or granted, in writing and in advance, by the Municipality. Such removal, relocation, adjustment shall be completed within the time prescribed by the Municipality in its written request and in accordance with the terms of this Permit. Company shall not be in default hereunder if it has taken appropriate action as directed by the Municipality to obtain such grant. If Company fails to remove, relocate, adjust or support any portion of its small cell wireless facilities, poles, or support structures as described by the Municipality within the prescribed time, Municipality may take all reasonable, necessary, and appropriate action, as set forth in this Permit.

Public Emergency.  Municipality shall have the right to sever, disrupt, dig‑up or otherwise destroy Facilities of Company if such action is necessary because of a public emergency.  If reasonable to do so under the circumstances, Municipality shall attempt to provide notice to Company.  Public emergency shall be any condition which poses an immediate threat to life, health, or property caused by any natural or man‑made disaster, including, but not limited to, storms, floods, fire, accidents, explosions, water main breaks, hazardous material spills, etc. Company shall be responsible for repair at its sole cost and expense of any of its Facilities damaged pursuant to any such action taken by Municipality.

Miss Dig.  If eligible to join, Company shall subscribe to and be a member of "MISS DIG," the association of utilities formed pursuant to Act 174 of the Public Acts of 2013, as amended, MCL § 460.721 et seq., and shall conduct its business in conformance with the statutory provisions and regulations promulgated thereunder.

Identification.  All personnel of Company and its contractors or subcontractors who have as part of their normal duties contact with the general public shall wear on their clothing a clearly visible identification card bearing Company’s name, their name and photograph.  Company shall account for all identification cards at all times.  Every service vehicle of Company and its contractors or subcontractors shall be clearly identified as such to the public.
 
Risk of Loss or Damage.  Company acknowledges and agrees that Company  bears all risk of loss or damage of its equipment and materials, including, without limitation, the small cell wireless facilities and any associated support structures, installed in the Public Right-of-Way pursuant to this Permit from any cause, and the Municipality shall not be liable for any cost of repair to damaged small cell wireless facilities or associated support structures, including, without limitation, damage caused by the Municipality's removal of the same as set forth and authorized in this Permit, except to the extent that such loss or damage was caused by the willful misconduct of the Municipality, including without limitation, each of its commissions, boards, departments, officers, agents, employees or contractors.
 
Permitted Dimensions. Absent separate land use or other approvals from the Municipality, the Company may only, as a permitted use not subject to zoning review or approvals, co-locate small cell wireless facilities and construct, maintain, modify, operate, or replace utility poles in, along, across, upon, and under the Public Right-of-Way consistent with Exhibit B. 

Such structures and facilities shall be constructed and maintained so as not to obstruct or hinder the usual travel or public safety on the Public Right-of-Way or obstruct the legal use of the Municipality's Public Right-of-Way or uses of the Public Right-of-Way by other utilities and communications service providers.
Work Standards
Performance of Work. Company shall use and exercise due care, caution, skill and expertise in performing all work under this Permit and shall take all reasonable steps to safeguard and maintain in clean and workmanlike manner, all work site areas, including, without limitation, any light poles located in the Public Right-of-Way and other existing facilities and property. All work to be undertaken by Company in the Public Right-of-Way shall at all times be performed by workers in accordance with generally accepted industry practice. 

Work Plan. Prior to performing any work necessary under this Permit, Company shall present a map and written proposal describing the work to be performed and the facilities, methods and materials to be installed (Work Plan) to the Municipality for review and will not perform any work until it has received Municipality authorization of the Work Plan. In addition, prior to conducting any work in the Public Right-of-Way, Company shall provide to the Municipality a current emergency response plan identifying staff who have authority to resolve, twenty-four (24) hours a day, seven (7) days a week, problems or complaints resulting, directly or indirectly, from the small cell wireless facilities installed pursuant to this Permit. As soon as is reasonably practical following installation of the small cell wireless facilities, utility poles, and support structures under this Permit, Company shall deliver as-built drawings to the Municipality

No Underground Work without Written Authorization. Company hereby represents, warrants and covenants that it shall perform no excavation, trenching, coring, boring, or digging into the ground or installation of any equipment or other material into the ground, or any other underground work in connection with the work to be performed under this Permit, except to the extent expressly approved by the Municipality. Company further represents, warrants and covenants that it shall not otherwise disturb or disrupt the operation or maintenance of any sanitary sewers, storm drains, gas or water mains, or other underground conduits, cables, mains, or facilities.

Modification of Work Plans. If during the term of this Permit, the Municipality determines that the public health or safety requires a modification of or a departure from the Work Plan submitted by Company and authorized, the Municipality shall have the authority to identify, specify and delineate the modification or departure required, and Company shall perform the work allowed under this Permit in accordance with the Municipality-specified modification or departure at Company's sole expense. The Municipality shall provide Company with a written description of the required modification or departure, the public health or safety issue necessitating the modification or departure, and the time within which Company shall make, complete or maintain the modification or departure required.

Disclosures. Company shall notify residents and business owners in an area of 300 feet of a location where a permit has been issued 30 days prior to construction.

Indemnification and Waivers

Indemnity. Company, its successors and assigns, shall hold harmless, defend, protect and indemnify the Municipality, including, without limitation, each of its commissions, departments, officers, agents, employees and contractors, from and against any and all actions, losses, liabilities, expenses, claims, demands, injuries, damages, fines, penalties, costs, judgments or suits including, without limitation, reasonable attorneys' fees and costs (collectively, "Claims") of any kind allegedly arising directly or indirectly from: (i) any act by, omission by, or negligence of the Company or its contractors or subcontractors, or the officers, agents, or employees of any of them, while engaged in the performance of the work or conduct of the activities authorized by this Permit, or while in or about the Public Right-of-Way or any other Municipality property for any reason connected in any way whatsoever with the performance of the work, conduct of the activities or presence of the facilities, poles or structures authorized by this Permit, or allegedly resulting directly or indirectly from the presence, construction, installation, maintenance, replacement, removal or repair of the facilities, poles or structures; (ii) any accident, damage, death or injury to any contractor, subcontractor, or any officer, agent, or employee of either of them, while engaged in the performance of the work, conduct of the activities or presence of the facilities, poles and structures authorized by this Permit, or while in or about the Public Right-of-Way, for any reason connected with the performance of the work or conduct of the activities authorized by this Permit, or arising from liens or claims for services rendered or labor or materials furnished in or for the performance of the work authorized by this Permit; (iii) any accident, damage, death or injury, to real or personal property, good will, and Person(s) in, upon or in any way allegedly connected with the work or activities authorized by this Permit or the presence of the facilities, poles and structures from any cause or claims arising at any time including, without limitation, injuries or damages allegedly caused, directly or indirectly, in whole or in part, by radio wave transmission or electromagnetic fields emitted by the small cell wireless facilities; (iv) any release, or threatened release, of any hazardous material caused in whole or in part by Company in, under, on or about the Public Right-of-Way subject to this Permit or into the environment, or resulting directly or indirectly from the small cell wireless facilities or the work or activities authorized by this Permit; (v) any violation by Company of the terms and conditions hereof or any permit or grant issued by any commission or agency in connection with the small cell wireless facilities or wireless services or pursuant hereto, or any misrepresentation made herein or in any document given by either party in connection herewith; and (vi) any direct or indirect RF interference by Company or the small cell wireless facilities affecting entities with installed facilities that are experiencing RF interference and whose facilities were installed before the date on which Company installed the allegedly interfering facility. This indemnification obligation from Company to the Municipality shall specifically extend to any and all health and safety related claims, and to any and all inverse condemnation or similar claims.

Notice, Cooperation.  Municipality shall notify Company promptly in writing of any such claim and the method and means proposed by Municipality for defending or satisfying such claim.  Municipality shall cooperate with Company in every reasonable way to facilitate the defense of any such claim.  Municipality shall consult with Company respecting the defense and satisfaction of such claim, including the selection and direction of legal counsel.  

Settlement.  Municipality shall not settle any claim subject to indemnification under this Part 5 without the advance written consent of Company, which consent shall not be unreasonably withheld.  Company shall have the right to defend or settle, at its own expense, any claim against Municipality for which Company is responsible hereunder.

Non Liability of Municipality Officials, Employees and Agents.  No elective or appointive board, commission, member, officer, employee or other agent of the Municipality shall be personally liable to Company, its successors and assigns, in the event of any default or breach by the Municipality or for any amount which may become due to Company, its successors and assigns, or for any obligation of Municipality under this Permit.

Scope of Indemnity.  Company shall hold harmless, indemnify and defend the Municipality as required in this Section 5, including without limitation, each of its commissions, boards, departments, officers, agents, employees and contractors, except only for claims resulting from the sole negligence of the Municipality, including without limitation, each of its commissions, departments, officers, agents, employees and contractors. Company specifically acknowledges and agrees that it has an immediate and independent obligation to defend the Municipality from any claim which actually or potentially falls within this indemnity provision, even if the allegations are or may be groundless, false or fraudulent, which obligation arises at the time such claim is tendered in writing to the other party and continues at all times thereafter. Company agrees that the indemnification obligations assumed under this Permit shall survive expiration or other termination of this Permit.

No Liability for Damage, Death or Bodily Injury. Neither Municipality nor any of its commissions, departments, boards, officers, agents or employees shall be liable for any damage to the property of Company, or third-party owner of any equipment on the site, its officers, agents, employees, contractors or subcontractors, or their employees, or for any bodily injury or death to such persons, resulting or arising from the small cell wireless facilities, utility poles, and/or support structures or activities authorized by this Permit, the condition of any Municipality property subject to this Permit or Company's use of any Municipality property, except as otherwise provided herein.  Company shall indemnify the municipality pursuant to this section 5 for any third-party claims.

Waiver of Claims regarding Fitness of Municipality Properties or Structures Located in Public Right-of-Way. Company acknowledges that the Municipality has made no warranties or representations regarding the fitness, availability or suitability of any Municipality properties or structures for the installation of the small cell wireless facilities, or for any other activities permitted under this Permit, and that, except as expressly provided herein, any performance of work or costs incurred by Company or provision of services contemplated under this Permit by Company is at Company's sole risk. Company on behalf of itself and its successors and assigns, waives its right to recover from, and forever releases and discharges, the Municipality and its agents, and their respective heirs, successors, administrators, personal representatives and assigns, from any and all claims, whether direct or indirect, known or unknown, foreseen and unforeseen, that may arise on account of or in any way be connected with the physical or environmental condition of the poles, facilities or support structures located on the Public Right-of-Way, other Municipality property affected by this Permit, or any law or regulation applicable thereto.
 
Waiver of All Claims for Termination. Company acknowledges that this Permit is terminable by the Municipality under certain limited circumstances as provided herein, and in view of such fact Company expressly assumes the risk of making any expenditures in connection with this Permit, even if such expenditures are substantial, and Company expressly assumes the risk of selling its services which may be affected by the termination of this Permit. Without limiting any indemnification obligations of Company or other waivers contained in this Permit, and as a material part of the consideration for this Permit, Company fully RELEASES, WAIVES AND DISCHARGES forever any and all claims, demands, rights, and causes of action against, and hereby covenants not to sue Municipality, its departments, commissions, officers, boards, commissioners and employees, and all persons acting by, through or under each of them, under any present or future Laws, including, but not limited to, any claim for inverse condemnation or the payment of just compensation under the law of eminent domain, or otherwise at equity, in the event that the Municipality exercises its right to terminate this Permit, as specifically provided herein.

Insurance

Coverage Required.  Prior to beginning any construction in or installation of the Small Wireless Facilities in the Public Right-of-Way, Company shall obtain insurance as set forth below and file certificates evidencing same with Municipality. See Exhibit C. Such insurance shall be maintained in full force and effect until the end of the Term.  In the alternative, Company may satisfy this requirement through a program of self-insurance, acceptable to Municipality, by providing reasonable evidence of its financial resources to Municipality.  Municipality’s acceptance of such self-insurance shall not be unreasonably withheld.

Commercial general liability insurance, including Completed Operations Liability, Independent Contractors Liability, Contractual Liability coverage, railroad protective coverage and coverage for property damage from perils of explosion, collapse or damage to underground utilities, commonly known as XCU coverage, in an amount not less than Five Million Dollars ($5,000,000). 

Liability insurance for sudden and accidental environmental contamination with minimum limits of Five Hundred Thousand Dollars ($500,000) and providing coverage for claims discovered within three (3) years after the term of the policy.

Automobile liability insurance in an amount not less than One Million Dollars ($1,000,000).

Workers' compensation and employer's liability insurance with statutory limits, and any applicable Federal insurance of a similar nature.

The coverage amounts set forth above may be met by a combination of underlying (primary) and umbrella policies so long as in combination the limits equal or exceed those stated.  If more than one insurance policy is purchased to provide the coverage amounts set forth above, then all policies providing coverage limits excess to the primary policy shall provide drop down coverage to the first dollar of coverage and other contractual obligations of the primary policy, should the primary policy carrier not be able to perform any of its contractual obligations or not be collectible for any of its coverages for any reason during the Term, or (when longer) for as long as coverage could have been available pursuant to the terms and conditions of the primary policy.

Additional Insured.  Municipality shall be named as an additional insured on all policies (other than worker’s compensation and employer’s liability).  All insurance policies shall provide that they shall not be canceled, modified or not renewed unless the insurance carrier provides thirty (30) days prior written notice to Municipality.  Company shall annually provide Municipality with a certificate of insurance evidencing such coverage.  All insurance policies (other than environmental contamination, workers' compensation and employer's liability insurance) shall be written on an occurrence basis and not on a claims made basis.

Qualified Insurers.  All insurance shall be issued by insurance carriers licensed to do business by the State of Michigan or by surplus line carriers on the Michigan Insurance Commission approved list of companies qualified to do business in Michigan.  All insurance and surplus line carriers shall be rated A+ or better by A.M. Best Company.

Deductibles.  If the insurance policies required by this Part 6 are written with retainages or deductibles in excess of $50,000, they shall be approved by Manager in advance in writing.  Company shall indemnify and save harmless Municipality from and against the payment of any deductible and from the payment of any premium on any insurance policy required to be furnished hereunder.

Contractors.  Company’s contractors and subcontractors working in the Public Right-of-Way shall carry in full force and effect commercial general liability, environmental contamination liability, automobile liability and workers’ compensation and employer liability insurance which complies with all terms of this Part 6.  In the alternative, Company, at its expense, may provide such coverages for any or all its contractors or subcontractors (such as by adding them to Company’s policies). 

Insurance Primary.  Company’s insurance coverage shall be primary insurance with respect to Municipality, its officers, agents, employees, elected and appointed officials, departments, boards, and commissions (collectively “them”).  Any insurance or self-insurance maintained by any of them shall be in excess of Company’s insurance and shall not contribute to it (where “insurance or self-insurance maintained by any of them” includes any contract or agreement providing any type of indemnification or defense obligation provided to, or for the benefit of them, from any source, and includes any self-insurance program or policy, or self-insured retention or deductible by, for or on behalf of them).

Term

Term.  The term (“Term”) of this Permit shall be until the earlier of:

Five years (5) from the Effective Date; provided, however, that following such initial term there shall be one subsequent renewal term of five (5) years.  The renewal term shall be at the Company’s option with at least 60 days', but no more than 180 days', notice in advance of the expiration of the then-current term provided that: (a) Company is in full compliance with all terms of the Permit as of the last day of the then current term; (b) has not demonstrated a pattern of repeated or cumulative breaches and defaults of the terms of the Permit during the expiring term; and (c) Company agrees to confer with City and make the changes to this Permit as needed or desired considering possible changes in technology and/or the law. Unless modified as described, the renewal term shall be on the same terms and conditions as contained in this Permit.; or

When the Small Wireless Facilities have not been used to provide telecommunications services for a period of one year by the Company or a successor of an assign of the Company; or

When Company, at its election and with or without cause, delivers written notice of termination to Municipality at least one-hundred and eighty (180) days prior to the date of such termination; or

Upon either Company or Municipality giving written notice to the other of the occurrence or existence of a default by the other party under Sections 4.8, 6, 7.2, 8, or 9 or 13.10 of this Permit and such defaulting party failing to cure, or commence good faith efforts to cure, such default within sixty (60) days (or such shorter period of time provided elsewhere in this Permit) after delivery of such notice; or

Unless Manager grants a written extension, one year from the Effective Date if prior thereto Company has not started the construction and installation of the Telecommunication Facilities within the Public Right-of-Way and one year from the Effective Date if by such time construction and installation of the Telecommunication Facilities is not complete.

The Municipality may, with written notice, terminate this Permit for location of small cell wireless facilities and/or installation, modification, or replacement of utility poles or wireless support structures, if the Company’s activities cause any of the following to include but not be limited to forms of default under this Permit:
A. Material interference with the safe operation of traffic control equipment.
B. Material interference with sight lines or clear zones for transportation or pedestrians.
C. Material interference with compliance with the Americans with Disabilities Act of 1990, Public Law 101-336, or similar federal, state, or local standards regarding pedestrian access or movement.
D. Material interference with maintenance or full unobstructed use of public utility infrastructure.
E. With respect to drainage infrastructure, either of the following:
i. Material interference with maintenance or full unobstructed use of the drainage infrastructure as it was originally designed;
ii. Not being located a reasonable distance from the drainage infrastructure so as to ensure maintenance under the drain code of 1956, 1956 PA 40, MCL 280.1 to 280.630, and access to the drainage infrastructure.
F. Failure to comply with reasonable, nondiscriminatory, written spacing requirements of general applicability adopted by the Municipality that apply to the location of ground-mounted equipment and new utility poles and that do not prevent a wireless provider from serving any location. These are set forth in Exhibit B. 
G. Failure to comply with applicable codes.

Performance Bond or Letter of Credit  

Municipal Requirement.  Municipality will require Company to post a bond pursuant to the Act in the amount of one thousand and no/100 dollars ($1,000.00)  per Facility, prior to start of construction. See Bond attached as Exhibit D

Fees

9.1 	Establishment; Reservation.  The Act shall control the establishment of application and any annual right-of-way fees see Exhibit E.  The parties reserve their respective rights regarding the nature and amount of any fees which may be charged by Municipality in connection with the Public Right-of-Way.  The Parties currently acknowledge and agree that pursuant to Section 13(3)(a) of the Act, Company shall pay $20.00 per year for each utility pole or wireless support structure in the Public Right-of-Way, unless subdivision (b) applies.  Section 13(3)(b) currently provides for an annual rate of $125.00 if the utility pole or wireless support structure was erected on behalf of Company.  In accordance with the Act, every 5 years from the effective date of the Act, the rates provided in subsections 13(3)(a) and (b) are increased by 10% and rounded to the nearest dollar. Company may consolidate up to 20 substantially similar sites and equipment under this permit. 

Removal

Removal; Underground.  Within 45 days after the expiration of the Term, Company or its successors and assigns shall remove any Small Wireless Facilities from the Public Right-of-Way which has been installed in such a manner that it can be removed without trenching or other opening of the Public Right-of-Way. Company shall not remove any underground cable or other portions of the Small Wireless Facilities which requires trenching or other opening of the Public Right-of-Way except with the prior written approval of Manager.  All removals shall be at Company’s sole cost and expense.  

Removal; Above Ground.  As soon as practicable after the expiration of the Term, provided that the Parties are not negotiating in good faith for a renewal of the Term, with such hold over not exceeding 45 days, Company, or its successor or assigns at its sole cost and expense, shall, unless waived in writing by Manager, remove from the Public Right-of-Way all above ground elements of its Small Wireless Facilities, including but not limited to light poles, pedestal mounted terminal boxes and any and all other support or other small wireless related equipment. 

Schedule.  The schedule and timing of removal shall be subject to approval by Manager.  Unless extended by Manager, removal shall be completed not later than 45 days following the Term.  Portions of the Small Wireless Facilities in the Public Right-of-Way which are not removed within such time period shall be deemed abandoned and, at the option of Municipality exercised by written notice to Company as set forth in Part 12, title to the portions described in such notice shall vest in Municipality.  

Voluntary Discontinuance. Before discontinuing its use of a small cell wireless facility, utility pole, or wireless support structure, the Company shall notify the Municipality in writing. The notice shall specify when and how the Company intends to remove the small cell wireless facility, utility pole, or wireless support structure. The Municipality may impose reasonable and nondiscriminatory requirements and specifications for the Company to return the property to its pre-installation condition. If the Company does not complete the removal within 45 days after the discontinuance of use, the Municipality may complete the removal and assess the costs of removal against the Company.  

Termination or Revocation. Upon one hundred and eighty (180) days' written notice by the Municipality prior to the expiration or earlier termination of this Permit for cause, pursuant to Section 7, Company shall promptly, safely and carefully remove the small cell wireless facility, utility poles, or other wireless support structures owned by Company located in the Public Right-of-Way. Such obligation of Company shall survive the expiration or earlier termination of this Permit. If Company fails to complete this removal work on or before one hundred and eighty (180) days following issuance of notice pursuant to this Section, then the Municipality, upon written notice to Company, shall have the right at the Municipality's sole election, but not the obligation, to remove the small cell wireless facilities, utility poles and wireless support structures and charge Company for the actual costs and expenses, including, without limitation, reasonable and actual administrative costs. Company shall pay to the Municipality all costs billed and expenses incurred by the Municipality in performing any removal work and for storage of Company's property after removal within fifteen (15) Business Days after the date on which Company receives a written invoice for the charges. If Company fails to pay the invoiced amount within thirty (30) days after receipt of the invoice, the Municipality may, in its discretion, obtain reimbursement for the above by making a claim under Company's performance bond. After the Municipality receives the reimbursement payment from Company for the removal work performed by the Municipality, the Municipality shall promptly return to Company the property belonging to Company and removed by the Municipality pursuant to this Section at no liability to the Municipality. If the Municipality does not receive the reimbursement payment from Company within such fifteen (15) Business Days, or if Municipality does not elect to remove such items at the Municipality's cost after Company's failure to so remove prior to one hundred ad eighty (180) days subsequent to the issuance of notice pursuant to this Section, any items of Company's property, including without limitation the small cell wireless facilities, utility poles, and wireless support structures remaining on or about the Public Right-of-Way or stored by the Municipality after the Municipality's removal thereof may, at the Municipality's option, be deemed abandoned and the Municipality may dispose of such property in any manner allowed by Law, and in accordance with any legal rights of persons other than the Municipality who own utility poles or wireless support structures located in the Public Right-of-Way and used by Company. Alternatively, the Municipality may elect to take title to such abandoned property, whether the Company provides the Municipality with an instrument satisfactory to the Municipality that transfers to the Municipality the ownership of such property or not. The provisions of this Section 3.4 shall survive the expiration or earlier termination of this Permit.



Assignment.  Company may assign or transfer its rights under this Permit, or the persons or entities controlling Company may change, in whole or in part, voluntarily, involuntarily, or by operation of law, including by merger or consolidation, change in the ownership or control of Company’s business, or by other means, subject to the following:

No such transfer or assignment or change in the control of Company shall be effective under this Permit, without Municipality’s prior approval (not to be unreasonably withheld), during the time period from the Effective Date until the completion of the construction of the Small Wireless Facilities in those portions of the Public Right-of-Way identified on Exhibit A.

After the completion of such construction, Company must provide notice to Municipality of such transfer, assignment or change in control no later than thirty (30) days after such occurrence; provided, however,

Any transferee or assignee of this Permit shall be qualified to perform under its terms and conditions and comply with applicable law; shall be subject to the obligations of this Permit, including responsibility for any defaults which occurred prior to the transfer or assignment; shall supply Municipality with the information required under Section 3.1; and shall comply with any updated insurance and performance bond requirements under Sections 6 and 8 respectively, which Municipality reasonably deems necessary, and

In the event of a change in control, it shall not be to an entity lacking the qualifications to assure Company’s ability to perform under the terms and conditions of this Permit and comply with applicable law; and Company shall comply with any updated insurance and performance bond requirements under Sections 6 and 8 respectively, which Municipality reasonably deems necessary.

Company may grant a security interest in this Permit, its rights thereunder or the Telecommunication Facilities at any time without notifying Municipality.

Notices

Notices.  All notices under this Permit shall be given as follows:

		If to Municipality, to
				City Clerk 
				7900 South Westnedge Avenue
				269-329-4511
				CityClerk@portagemi.gov
		If to Company, to: 

		Address
		Phone
		Email

with a copy to: 
		Address
		Phone
		Email			

Change of Address.  Company and Municipality may change its address or personnel for the receipt of notices at any time by giving notice thereof to the other as set forth above.

Other items

No Cable, OVS.  This Permit does not authorize Company to provide commercial cable type services to the public, such as “cable service” or the services of an “open video system operator” (as such terms are defined in the Federal Communications Act of 1934 and implementing regulations, currently 47 U.S.C. §§ 522 (6), 573 and 47 CFR § 76.1500). 

Duties.  Company shall faithfully perform all duties required by this Permit.

Effective Date. This Permit shall become effective when issued by the Municipality after all requirements have been complied with and the Company has signed this Permit. 

Authority.  This Permit satisfies the requirement for a permit under the Act and is granted pursuant to the provisions of the Act as well as the City Resolution Authorizing Local Small Wireless Communication Facility Permitting and Standards adopted by the Portage City Council. 

Amendment.  Except as set forth in Section 2.1 this Permit may be amended by the written agreement of Municipality and Company.

Interpretation and Severability.  The provisions of this Permit shall be liberally construed to protect and preserve the peace, health, safety and welfare of the public, and should any provision or section of this Permit be held unconstitutional, invalid, overbroad or otherwise unenforceable, such determination/holding shall not be construed as affecting the validity of any of the remaining conditions of this Permit.  If any provision in this Permit is found to be partially overbroad, unenforceable, or invalid, Company and Municipality may nevertheless enforce such provision to the extent permitted under applicable law.

Governing Law. This Permit shall be governed by the laws of the State of Michigan.

Reservation of Rights. The grant of this Permit by Municipality shall not be construed or understood to be a waiver by Municipality of its police powers; rights, or authority it may possess under the Act, Michigan law, the Michigan Constitution or federal law.  Each party to this Permit expressly reserve all their rights with respect to the applicable law. Nothing in this Permit shall be construed as a waiver of any codes, ordinances or regulations of the Municipality or of the Municipality’s right to require Company to secure the appropriate permits or authorizations for exercising the rights set for in this Permit. In the event of any interpretations, including judicial, legislative or administrative, contrary to the Act and/or FCC rules referenced herein, Municipality specifically reserves the right to amend and/or terminate any and all related policies and procedures undertaken in furtherance hereof.

No Real Property Interest Created.  Neither Company's use of the Public Right-of-Way, nor anything contained in this Permit, shall be deemed to grant, convey, create, or vest in Company a real property interest in any portion of the Public Right-of-Way or any other Municipality property, including but not limited to, any fee or leasehold interest in any land or easement.  Company, on behalf of itself and any permitted successor, lessee, or assign, recognizes and understands that this Permit may create an interest subject to taxation and that Company, its successor, lessee or assign may be subject to the payment of such taxes.

Radio Frequency (RF) Monitoring and Testing. 

Company shall monitor all activated wireless facilities to ensure that the RF emissions coming from each facility remains within all FCC required levels. Monitoring and testing shall occur not less than quarterly, by January 1, April 1, July 1 and October 1 of each year. Company shall provide Municipality with monitoring and testing results whenever requested. Company shall provide to Municipality a certificate of compliance with FCC RF requirements for all Company activated small cell wireless facilities under this permit on January 1st of each year. Should any test indicate that the RF emissions exceed FCC standards, Company shall immediately notify Municipality and deactivate the small cell wireless facility until Company can show Municipality that the RF emissions are within FCC standards. All monitoring, testing and reporting shall be done at Company’s sole cost and expense. Should Company fail to comply with this section, Municipality may, but is not required to, engage a monitoring service/person to perform the monitoring, testing and reporting and shall invoice Company for all associated costs and Company shall make payment in full within 30 days. Should Company not make payment in full within 30 days, Company shall be in violation of this permit and shall immediately deactivate all wireless facilities included in this permit. Municipality may take any legal and equitable actions to enforce this requirement and the collection of monies due.

 Municipality may at any time test the RF of any Company facility included under this permit to determine FCC emissions compliance. Should any facility show readings in excess of FCC requirements, Municipality shall notify Company, and Company shall immediately deactivate the facility until Company and show Municipality that the RF emissions are within FCC standards. 

 Should Company fail to immediately deactivate any facility upon a determination of exceedance under this section (13.10.1-3), Municipality may, in addition to any other legal or equitable remedy, deactivate said facilities by any means necessary, the cost of which shall be borne by Company. 

Labeling. Small cell wireless facilities shall be labeled with the Company’s name, emergency contact telephone number and information that identifies the small cell wireless facility and its location in black courier size 20 font. Additionally, Company may also provide a QR code sticker containing the same contact information.

Survival. Provisions of this Permit concerning the Company’s liability, obligations, or responsibility including but limited to sections 4, 5, and 10 shall survive the termination of this agreement whether or not that termination was with or without cause.

City of _____________________
	By:___________________________________
	Its:___________________________________
Date: _________






“Company accepts the Permit granted by Municipality upon the terms and conditions contained therein.”

_____________________________________, Inc.

By: _________________
Its: Title____________________
Date:_____________________


Exhibit A


	Node Name
	Type of Installation
	Application Fee
	Annual Fee

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	




See attached for drawings for each individual node.   


Exhibit B

Aesthetics and Design Standards 

Wireless providers shall install, modify, collocate or otherwise provide all wireless facilities, equipment, poles, support structures and all other related wireless objects in a manner, size and appearance that is consistent and in conformity with the existing requirements and existing practices in fact, pertaining to such districts as defined by the applicable ordinances, rules, and codes of this community and the applicable rules and laws of the State, in such a fashion as to create the least negative impact on the city as possible. Such accommodations may include use of similar height, materials, color, design, number and appearance of other similar structures utilized by other occupiers of the rights-of-way in public spaces. 

1.	Location on existing poles, structures and buildings or replacement of an existing pole with a pole capable of supporting the wireless facilities is preferred over construction of new poles or support structures, and requires the following:
A.	Written permission from the owner of the pole, support structure or building must be submitted to the city.
B.	Location on city traffic signal poles or mast arms will be considered if the pole and/or mast arm can feasibly support the facilities and will not materially interfere with the safe operation of traffic control equipment, fire alarms, police signals, cameras or other affixed equipment. 
C.	A small cell wireless facility shall not extend more than five feet above the top of a support structure or pole.
D.	Antennas mounted on the side of a support structure or pole shall be flush mounted to the support structure or pole or not extend more than twelve (12) inches horizontally from the support structure or pole.
E.	Accessory equipment (excluding electric meter) shall be located in a fully enclosed, locked box or similar enclosure located below grade, or if mounted on the support structure or pole, at least fifteen (15') feet above grade. Accessory antenna equipment shall also be located on the support structure or pole parallel to the support structure or pole as opposed to perpendicular.
F.	No more than two small cell wireless antennas per pole or support structure are permitted without specific consent from the City.
G.	There must be at least 400 feet between a support structure or pole housing any small cell wireless facility and any other such support structure.  This requirement may be modified if the applicant submits evidence to demonstrate that collocation on an existing support structure is not feasible.
2. 	If location on an existing pole, structure or building is not possible or technically feasible, the applicant must provide the following:
A.	Written confirmation from the owner of support structures, buildings and poles
	within a radius of seventy-five (75) feet around the proposed location as to
	why the support structure or pole each of them owns is not available for installation 
	for the small cell wireless facilities;

B.	Written confirmation from the adjacent private property owners within a radius of seventy-five (75) feet of the proposed site as to why the location on any existing support structure, building or pole on their property is not feasible; or
C.	A written explanation of the reasons another antenna support structure or pole is a technically infeasible location for the small cell wireless facilities.

3.	Where location on an existing pole, structure or building is determined not feasible, the following shall apply to new poles or support structures:
A.	New antenna support structures or poles shall not exceed forty (40) feet) in height and, wireless facilities (including antennas) shall not extend more than an additional five (5) feet vertically above the pole.
B.	New antenna support structures or poles shall not create a visual obstruction at street intersections and access driveways (i.e. no poles or support structures within a 25-foot clear vision triangle at street intersections and a 10-foot clear vision triangle at access drives).
C.	All antenna support structures or poles shall be located at least 18 inches from the back of curb or pavement edge and 18 inches from the inside of a public sidewalk.
D.	New antenna support structures or poles shall incorporate a low profile stealth design consistent with a decorative light pole, or similar to the low profile design illustrated in the attached photo (Figure 1.). Any accessory antenna equipment shall be located below grade, or utilize a design where the equipment is painted to match the support structure, and cables and wires are internal to the support structure. 
E.	New antenna support structures or poles shall be made of metal and powder-coated with black paint, consistent with city standards for traffic signal poles and mast arms, or galvanized steel painted neutral color matching other poles and structures in the surrounding area. 
F.	The preferred installation method for new antenna support structures or poles to be located at or near an existing streetlight is to remove the existing streetlight and replace it with one that will support the small cell wireless facilities.
G.	New antenna support structures or poles shall not be located where existing utilities are required to be located underground, except where the applicant can demonstrate in writing that no other options are available.

H. 	Support structures shall preferentially be located adjacent to non-residential uses such as churches, day care centers, public utility buildings, public or private storm water retention areas and similar uses.

I.	No more than two small cell wireless facilities, including two antennas per installation, are permitted per pole or support structure.

[bookmark: _GoBack]J. 	There must be at least 400 feet between a support structure or pole housing any small cell wireless facility and any other such support structure. A deviation from this requirement may be considered if the application can provide, in writing, that no other options are available.  

4.	Residential and Historic Districts: In recognition of the special character of Portage and the impact that the rights-of-way has on the character of residential and historic districts, no new small cell wireless facilities or support structures shall be located in the rights-of-way within any residential or historic district or collocated on an existing wireless support structure in any residential or historic district unless it complies with the following design standards, in addition to those already enumerated in this Exhibit or city ordinances:

A. Facilities and support structures shall be designed to be visually unobtrusive and must utilize building materials, colors, textures, screening and landscaping that effectively blend the facilities and support structures within the surrounding natural setting and built environment to the greatest extent possible. Concealment or camouflage options may be considered. A concealed or camouflaged facility and support structure would be one that is painted, covered, disguised or concealed so that it blends into the surrounding environment. It could be painted or hidden beneath a façade, blend with the design of the area, or be disguised as a tree.

B. The applicant shall comply with any reasonable conditions imposed by the city to accommodate the particular design and appearance of the facilities and support structures to avoid the intangible public harm of unsightly or out-of-character deployments.

C.	Location of facilities and support structures within 300 feet of a historic site or structure is discouraged. It is recommended that each permit application disclose if it is within 300 feet of such a structure or district.

D.	Noise limit to be 5dBA above ambient sound, not to exceed 30 dBA as measured at a property line. Other noise regulations may apply. If the facility does not generate noise, include this information in the application.

E.	Small cell wireless support structures shall be located at intersection property lines and a minimum of 15 feet away from trees to prevent disturbance within the critical root zone of any tree and shall preserve established site lines (Figure 2.) 

5. 	All small cell wireless facilities must comply with local electrical and mechanical codes and ordinances.

6. 	Small cell wireless facilities equipment located within the public ROW shall be located such that it meets ADA requirements and does not obstruct, impede, or hinder usual pedestrian or vehicular travel or interferes with the operation and maintenance of signal lights, signage, street lights, street furniture, fire hydrants, or city maintenance.

7. 	No lighting is allowed on small cell wireless facilities; if there are lights on the supplied equipment, they must be covered, removed, or deactivated.

8.	All road and right-of-way restoration is the responsibility of the applicant and/or contractor.

9.	With respect to any site authorized after the date of adoption of a new rule, Licensee shall comply with any amendment to these Rules with thirty (30) days written notice of adoption.

10.	If any provision contained in these Rules conflicts with any provision contained in a DAS/Small Cell License Agreement between a Licensee and the City, the provision contained in these Rules shall control.











For Illustrative Purposes Only

Figure 1. – Example of Low Profile Stealth Design
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Figure 2. Small Cell Locations Between Property and Trees
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Exhibit C 

Proof of Insurance/Dec sheet 








































Exhibit D

Bond















































Exhibit E

Fees – Act 365 of 2018

Permit Application Fee* (Required with Application)
	Collocated: No replacement pole
	§15(3)(a)
	$200
	§17(4)(a) Zoning
	**$500

	Facility with new or replacement pole
	§15(3)(b)
	$300
	§17(4)(b)
Zoning
	**$1,000


*  Fees may increase 10% every five (5) years
** If zoning review is required. 

Annual Right-of-Way Fee*
	Collocated city or other utility
	§13(3)(a)
	$20/annually/pole

	New standalone pole (Provider-owned)
	§13(3)(b)
	$125/annually/pole

	Collocated city-owned pole
	§19(2)
	$50/annually/pole**


*  Fees may increase 10% every 5 years
** $20 ROW fee and $30 pole use fee.

Bond (Required with Application)
	Bond (Per Facility)
	§33(b)
	$1,000






(To be completed by city)
Annual Fee Schedule for this Permit – Due July 1:

Type					Fee



TOTAL:
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