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To:

Subject:
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Zoning Board of Appeals Application
Zoning Board of Appeals Application
For Completion by Applicant
Application Date

2/8/2021

Name of Applicant

James Brayton

Applicant Address

10028 Harris Drive Portage, Ml 49002

E-mail

greeneden@maii.com

Phone

269-330-3931

Name of Property Owner

JJB Realty

Owner Address

10028 Harris Dive Portage, Ml 49002

E-mail

greeneden@mail.com

Phone

269-330-3931

Address of the property
that is the subject of this
Application

7215 S. Westnedge Ave Portage, Ml 49002

For Platted Property:

NA

Plat Name

NA

If the property is
unplatted, the Legal
Description is needed

legal descript.docx

Applicant's interest in
Property that is the
subject of this
Application

Owner

Application Fee:

$340 All other uses

Variance from Zoning Ordinance:
Article

Field not completed.

Section:

Field not completed.

Paragraph

Field not completed.

Use:

Field not completed.

Area

Field not completed.

Yards

Field not completed.

Setbacks

Field not completed.

Parking

Field not completed.

Other

Field not completed.

Reason for Request:

Make right of way consistent with adjacent properties

Appeal of Administrative Desision:

Article

Field not completed.

Section

Field not completed.

Paragraph

Field not completed.

Reason for Request

Field not completed.

Interpretation of the Zoning Ordinance:
Article

Field not completed.

Section

Field not completed.

Paragraph

Field not completed.

Reason for Request:

Field not completed.

Temporary Permit for:
Article

Field not completed.

Section

Field not completed.

Paragraph

Field not completed.

Type of Permit

Other Approval

Reason for request:

Make right of way consistent with adjacent properties

Reason for Variance

1. Please explain how the
property has

adjacent properties. This inconsistency reduces the number of

characteristics such as

parking spaces available and spacing for snow storage.

The property has a right of way that is not consistent with

narrowness, shallowness,
irregular shape,
topography, or natural

features that prevent
compliance with the
Zoning Ordinance.
2. Are the physical
characteristics you
explained above unique
and not shared by
neighboring properties?

Yes, the adjacent properties have much less space required for

3. Can the property be
reasonably used for the
uses permitted in the
zoning district without
granting the variance?

The property has increased set back from the rear with new
construction and with the possibility of a future drive thru; the
additional parking is necessary.

4. Is the variance request
the minimum necessary to
permit reasonable use of
the land and buildings, or

The variance request will add additional parking for customers
and keep the property congruent with adjacent properties.

buffer to the street.

would a lesser variance

be fair and equitable to
the applicant as well as
logical and just to other
property owners in the
area?

5. Explain how the

The requested variance would have no effect on adjacent

variance would not result

properties, The variance will actually allow an aesthetic and
uniform landscape.

in adverse affects on

adjacent properties or
alter the character of the
area.

6. Explain how the

The variance would not result in any changes in traffic

variance would not result

congestion, increased noise, hazards or undermine the

in increased traffic

intentions of any ordinance.

congestion, noise, or
other potential concerns,
or in dangers from fire,
flood or other hazards,
that would be detrimental

to the property or to the
area.

7. Is the reason for the

Hardship is created by irregular sidewalk path allowing the right

request, the practical
difficulty or the hardship

of way to extend further into property than it does adjacent
properties. This causes lack of usable real estate and nonconforming sidewalk for pedestrian traffic.

created, due to an act of

the applicant or due to an
act by the previous
property owner?
8. Explain how the

This variance would allow this property to be conforming with

variance would fulfill the

adjacent properties and a smoother pedestrian foot traffic flow.

spirit and intent of the
Zoning Ordinance.

The variance would be considered to fulfill the intentions of all

ordinances by maintaining "green spacing" requirements while
upholding the city allowed right of way. This variance would
also allow this antiquated property to be more aesthetic with
adjacent properties and provide a smoother pedestrian path
with the sidewalk.

Additional information

Field not completed.

Electronic Signature
Agreement

I agree.

Electronic Signature

James Brayton

Date

2/8/2021

(Section Break;
Internal Use;

Application Number

Field not completed.

Filing Date:

Field not completed.

Hearing Date:

Field not completed.

Any previous
application(s) regarding
this property:

Field not completed.

CITY OF PORTAGE ZONING BOARD OF APPEALS

Minutes of Meeting - October 14, 2019

The City of Portage Zoning Board of Appeals meeting was called to order by Chair Rowe at 7:00 p.m. in the
Council Chambers. Ten people were in the audience.

MEMBERS PRESENT: Alexander Philipp, Jay Eichstaedt, Linda Fry, John Byrnes, Randall Schau, Natalie
Rowe, Jeff Wettig, and Linda Finch.
MEMBERS ABSENT: Stu Bemhardt
MEMBERS EXCUSED:

IN ATTENDANCE: Jeff Mais, Zoning & Codes Administrator, Charlie Bear, Assistant City Attorney.
APPROVAL OF THE MINUTES: Finch moved and Fry seconded a motion to approve the September 9,2019
minutes as submitted. Upon voice vote, the motion was approved 7-0.
NEW BUSINESS:

ZBA #19-06: 9125 West End Drive: Mais summarized the request for a variance to retain a nonconforming
616 square-foot detached garage, which when combined with the proposed new dwelling will result in a total
building lot cover of 3,452 square feet, where a maximum 2,887 square feet is permitted. Kirk Schieman
staled he submitted revised plans subsequent to his application, and the building lot cover will now be 3,454
square feet. Schau noted the variance would be unnecessary if City Council approves an amendment allowing
30 percent lot cover for conforming lakefront lots, and inquired of staff when that was likely to happen. Mais
replied likely in November, but is not a certainty. Schau Inquired if it would present a hardship for the
applicant to wait another month so the variance is unnecessary. Mr. Schieman replied his contractor will
charge $15,000 more if they have to wait another month.
A public hearing was opened. Bill Friese, 9007 West End Dr.; Mark Caley, 9033 West End Dr.; Linda Todd,
9133 West End Dr.; and Tom VanderHorst, 9011 West End Drive, spoke in favor of the requested variance.
The public hearing was closed.
After brief discussion, a motion was made by Eichstaedt, seconded by Finch, to grant a variance to retain a
nonconforming 616 square-foot detached garage, which when combined with the proposed new dwelling
will result in a total building lot cover of3,454 square feet, where a maximum 2,887 square feet is permitted,
conditioned upon review and approval of detailed drainage plans as proposed in the pending ordinance
amendment, for the following reasons: there are exceptional circumstances applying to the property that do
not apply generally to other properties in the same zoning district, which include lot size and cottage nature
of the area. The variance is necessary for the preservation and enjoyment of a substantial property right, the
right to provide adequate accessory building area for storage; the immediate practical difficulty causing the
need for the variance request was not created by the applicant; the variance will not be detrimental to adjacent
property and the surrounding neighborhood; and the variance will not materially impair the intent and
purpose of the Zoning Ordinance. In addition, the application and supporting materials, staff report, and all
comments, discussions and materials presented at this hearing be incorporated in the record of this hearing
and the findings of the Board, and that action of the Board be final and effective immediately. Upon roll call
vote: Schau-Yes, Wettig-Yes, Fry-Yes, Finch-Yes, Philipp-Yes, Byrnes-Yes, Eichstaedt-Yes. Motion passed
7-0.

ZBA #19-08; 7215 South Westnedge Avenue: Rowe disclosed her office is located not far from the
applicant's property,and Finch disclosed she is acquainted with the applicants. Mr. Bear and the Board found
neither circumstance to be a conflict of interest. Mais summarized the request for a variance from the
requirement that a ten-foot greenstrip be provided between the right-of-way and parking lot. Kim Owsiany
and James Brayton were present to answer questions. Ms. Owsiany stated their practical difficulty arose from
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the expanded right-of-way width in front of their property. Schau inquired if staff knew why the right-ofway was wider in front of the subject property than neighboring properties. Mais responded no. Eichstaedt
inquired ifthe applicant had to rebuild, as opposed to reusing the existing building. Ms. Owsiany responded
yes. Eichstaedt inquired if the applicant was requesting a variance from planting trees or any other
landscaping requirements or just the ten-foot greenstrip between the parking lot and right-of-way. Mais
responded the applicant's proposal includes a ten-foot greenstrip, but the variance is needed because the
greenstrip and the required vegetation will be located within the right-of-way, instead of between the parking
lot and right-of-way.
A public hearing was opened. No one spoke for or against the request. The public hearing was closed.
After brief discussion a motion was made by Eichstaedt, seconded by Wettig, to grant a variance from the
requirement that a ten-foot greenstrip be provided between the right-of-way and parking lot, conditioned
upon a ten-foot greenstrip with trees and shrubs as otherwise required by the Zoning Code be provided within
the right-of-way, for the following reasons: there are exceptional circumstances applying to the property that
do not apply generally to other properties in the same zoning district, which include the irregular right-ofway width. The variance is necessary for the preservation and enjoyment of a substantial property right, the
right construct a new building with adequate off-street parking; the immediate practical difficulty causing
the need for the variance request was not created by the applicant; the variance will not be detrimental to
adjacent property and the surrounding neighborhood; and the variance will not materially impair the intent
and purpose of the Zoning Ordinance. In addition, the application and supporting materials, staff report, and
all comments, discussions and materials presented at this hearing be incorporated in the record ofthis hearing
and the findings of the Board, and that action of the Board be final and effective immediately. Upon roll call
vote: Schau-Yes. Wettig-Yes, Fry-Yes,Finch-Yes,Philipp-Yes, Eichstaedt-Yes,Byrnes-Yes. Motion passed
7-0.
OTHER BUSINESS:

STATEMENT OF CITIZENS: None.

ADJOURNMENT: There being no further business, the meeting was adjourned at 7:50 p.m.
Respectfully submitted,

Jeff Mais

Zoning & Codes Administrator
T:\COMMDEV\2019- 2020 Depaitmeni Files\8oard Fjles\ZBA\Minutes\2019 10 14 ZBA Minuiet.docx

I@PORTAGE
Department of Community Development

A Nahtra!Place to Move

TO:

Zoning Boarfi^iJ"Appeals

DATE: October7,2019

FROM:

Christoi6hepFi>nh, Acting Director of Community Development

SUBJECT:

ZBA

James Brayton, 7215 South Westnedge Avenue, B-3, General

Business

CODE SECTION: 42-572(A)(l); Parking Lot and Building Landscaping, p. CD42:I33.
Requesting a variance from the requirement that a ten-foot greenstrip be provided
between the right-of-way and parking lot.

APPEAL:

STAFF RECOM
MENDATION:

The applicant is requesting the above variance per the enclosed application, site
sketch, and letter of explanation. The subject property is zoned B-3, general
business, is improved with a 3,072 square-foot commercial building, off street
parking lot and related improvements. The property is located along the South
Westnedge Avenue business corridor and is adjacent on all sides to other
commercial properties.

The applicant has submitted preliminary plans to redevelop the property with a new
3,200 square-foot medical marihuana provisioning center. Included with the
proposed redevelopment is a 22-space off-street parking lot. The parking lot will
abut the (west) front property line. Section 42-572(A)(l) requires a landscaped
greenstrip at least ten feet in width between the right-of-way and the parking lot. A
variance is therefore, requested.

Staff notes a conforming alternative is available, and the applicant could simply
construct two fewer parking spaces and provide the required greenstrip on their
property, as only ten parking spaces are required for a building with 1,920 square
feet of usable floor area. The applicant, however, indicates 22 parking spaces will
be needed to meet anticipated parking demand for the use. The property does have
a unique characteristic; the right-of-way width extends 33 feet from the street
centerline for most properties on the east side of the street along this section of
South Westnedge Avenue, however, increases to a 50-foot width in front of the

subject property. If the Board finds a practical difficulty exists, the variance may
be approved. It is recommended that any approval be conditioned upon a ten-foot
greenstrip with trees and shrubs as otherwise required by the Zoning Code, be
provided within the right-of-way on the west side of the sidewalk as shown on the
applicant's plan.
PRACTICAL
DIFFICULTY:

Right-of-way width indicated by applicant. None noted by staff. See suggested
motion form.

7900 South Westnedge Avenue• Portage, Michigan 49002 ♦ (269) 329-4477
wvwv.portagemi.gov
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ZBA #18-10: 7425 Oakland Drive: Mais summarized the request for a variance from the requirement that a child
day care center in a residential zone be located adjacent to a commercial or multiple family zone. Nico Lopez
explained he owned the day care center at 7455 Oakland Drive and wished to purchase the subject property to
expand operations with a building no larger than 5,000 square feet and an off-street parking lot; both of which
would be constructed to align approximately with the building and parking lot at 7455 Oakland Drive. Byrnes
inquired how close a building could be constructed to the rear property line. Mais stated 40 feet. Schau requested
clarification if the applicant was requesting a use variance. Mais responded no.
A public hearing was opened. Justin Mitchell, current owner of7425 Oakland Drive, spoke in favor ofthe request.
Larry Provancher, 7414 Starbrook, stated he has been a long time neighbor ofthe subject property and appreciates
the current view of the trees to his rear, but understands the applicant is not at this point providing a specific site
plan and further understands there will be another public hearing to address more site specific items when it later
goes before the Planning Commission. The public hearing was closed.

A motion was made by Rowe,seconded by Philipp, to grant a variance from the requirement that a child day care
center in a residential zone be located adjacent to a commercial or multiple family zone for the following reasons:
there are exceptional circumstances applying to the property that do not apply generally to other properties in the
zoning district which include the zoning lot would have access to two major roads, and there is a 16-foot change
in elevation from the neighborhood to the east; the variance is necessary for the preservation and enjoyment of a
substantial property right, the right to develop the property similar to the adjacent property, which is similar to
that possessed by other properties in the same zoning district and in the vicinity; the immediate practical difficulty
causing the need for the variance was not created by the applicant; the variance will not be detrimental to adjacent
property and the surrounding neighborhood; the variance will not materially impair the intent and purpose of the
zoning ordinance. In addition, the application and supporting materials, staff report, and all comments,discussions
and materials presented at this hearing be incorporated in the record of this hearing and the findings of the Board,
and that action ofthe Board be final and effective immediately. Upon roll call vote: Fry-Yes, Byrnes-Yes, SchauYes, Philipp-Yes, Rowe-Yes, Wettig-Yes, Eichstaedt-Yes. Motion approved 7-0.
ZBA #18-11: 7215 South Westnedee Avenue: Rowe questioned if she had a potential conflict and advised her
father owned nearby property to the north ofthe subject propert>' and stated her business office was located there.
A vote was held to determine if the Board considered this a conflict. Upon voice vote (6-0, Rowe abstaining) the
Board found it not to be a conflict. Eichstaedt disclosed he had previously spoken to the applicants about the
availability of the site, but never in the capacity of either a buyer or seller's agent. A vote was held to determine
if the Board considered this a conflict. Upon voice vote (6-0, Eichstaedt abstaining) the Board found it not to be
a conflict. Mais summarized the request for a variance from the requirement that a medical marihuana
provisioning center be allowed to locate within 972 feet from a park where a minimum 1,000 feet separation
distance is required. James Brayton and Kimm Owsiany were present to answer questions. Mr. Brayton stated
they intend to redevelop the subject property with a new medical marijuana facility, new landscaping and other
site improvements. Mr. Brayton stated they have searched for a long time and have found very limited numbers
of sites available in the city that are outside exclusion zones and thought the subject property would serve well
for the purpose, as only 5% of the site fell within an exclusion zone, and the intervening distance between
Bicentennial Park trail and the subject property crossed a parking lot, landlocked wetlands, creek and a railroad.
Schau inquired if the applicant could avoid the need for a variance by transferring to someone else that portion of
the property that falls within the exclusion zone. Mais responded no. Byrnes inquired why the trail that runs
through the consolidated drain across the street is not considered part of an exclusion zone. Mais responded while
that property is owned and maintained by the City and has a trail, it was never dedicated as a park, and is
consequently not the source of an exclusion zone. Schau inquired of staff if the number of eligible properties
within the city is in fact limited as the applicant contends. Mais confirmed that is the case.
A public hearing was opened. Alan Rowe, 6195 East 'U' Avenue, stated he would like to see the building and
site improved and upgraded. The public hearing was closed.
After additional discussion, a motion was made by Schau, seconded by Rowe, to grant a variance from the
requirement that a medical marihuana provisioning center be allowed to locate within 972 feet from a park where
a minimum 1,000 feet separation distance is required for the following reasons: there are exceptional
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circumstances applying to the property that do not apply generally to other properties in the zoning district which
include the; the lack of conforming locations; the variance is necessary for the preservation and enjoyment of a
substantial property right, the right to use property for business purposes which is similar to that possessed by
other properties in the same zoning district and the vicinity; the immediate practical difficulty causing the need
for the variance request was not created by the applicant; and the variance will not materially impair the intent
and purpose of the zoning ordinance. In addition, the application and supporting materials, staff report, and all
comments, discussions and materials presented at this hearing be incorporated in the record of this hearing and
the findings of the Board, and that action of the Board be final and effective immediately. Upon roll call vote:
Fry-Yes, Byrnes-No, Schau-Yes, Philipp-Yes, Rowe-Yes, Wettig-Yes, Eichstaedt-Yes. Motion passed 6-1

OTHER BUSINESS: Eichstaedt noted to the Board that the Michigan Association of Planning would be
conducting a Zoning Board training session in City Council chambers on January 28, 2019 at 7:00 pm.
STATEMENT OF CITIZENS: None.

ADJOURNMENT; There being no further business, the meeting was adjourned at 8:30 p.m.
Respectfully submitted,

Jeff Mais

Zoning & Codes Administrator
TACOMMDEV\20I8-20I9Departmeni Fites\Board File8^BA\MinuiesU0I8 II l2ZBAMinutes.docx

^PORTAGE
A NaturalPlace to Move

Department of Community Development

TO:

Zoning Board of Appeals

DATE: November 30, 2018

FROM:

Vicki Georg^q^p^ctor ofCommunity Development

SUBJECT:

ZBA #18-11; James Brayton, 7215 South Westnedge Avenue, B-3, General
Business

CODE SECTION: 42-262(B)(16)(a)(ii); Medical Marihuana Provisioning Centers, p. CD42:76

Requesting a variance from the requirement that a medical marihuana dispensary
be allowed to locate within 972 feet from a park where a minimum 1,000 feet

APPEAL:

separation distance is required.
STAFF RECOM
MENDATION:

The applicant requests the above variance per the enclosed application. The
subject property is zoned B-3, general business is improved with a 3,072 squarefoot commercial building, off street parking lot and related improvements. The

property is located along the South Westnedge Avenue business corridor and is
adjacent on all sides to other commercial properties.

The City recently amended its Code of Ordinances to allow medical marijuana
provisioning centers as a principal permitted use in B-3, general business zones
subject to several locational standards. Section 42-262(B)(16)(a)(ii) requires a
minimum 1,000 feet separation distance between any provisioning center and a
park. Because the subject property is located 972 feet from the Celery Flats and
Portage Creek Bicentennial Trail, a variance is requested.
The 1,000-foot separation distance requirement was intended to provide adequate
spacing between medical marihuana provisioning centers and schools, child day
care centers, recreation facilities, parks, and similar uses where children may be
present. The ordinance language is also intended to prevent a concentration of
marihuana facilities in a specific location. A small portion of the southeast comer
of the property (approximately 5%) extends into the 1,000-foot exclusion zone.
The applicant notes that the land between the southeast comer of the subject
property and the Celery Flats park has an off-street parking lot for the credit union
to the south, a wooded wetland area, railroad tracks and a creek. The likelihood of
these land features being directly traversed is very limited and these features
present unique circumstances. Finally, and for Board information, if the variance
is approved, approvals from both the city and state will be necessary before a
marihuana facility can operate at this location. If the Board finds a practical
difficulty exists, the variance may be granted.
PRACTICAL
DIFFICULTY:

None noted by staff. Unique factors include presence of wetlands, creek, and
railroad tracks between subject property and park. See Suggested Motion form.
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